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Ryabchynska E. Meaning of Principle of Legality for the Functioning of Penalty System
The principle of legality (along with other1) is recognized as one of the main and the most important

special principles of criminal law, so its observance has to be the essential condition for the penalty
system’s formation and functioning.

The article’s aim is to define the analysis of criminal responsibility law’s norms which are disclosing
the content of the principle of legality during the current penalty system’s formation and functioning.

It was established that certain norms of the criminal law are disclosing the legality content and have
the requirements, directing a law-maker under the creation of penalty system and a court  under the
implementation of some penalties, namely:
1) the penalty system is formalized in the Criminal code (hereafter – CC) only – therefore it has to be

formed in accordance with constitutional principles, universally accepted principles and norms of
the international law, what is directly appears from the content of part 1 article 3 of the CC;

2) it the law only penalties are divided into the main and additional, and the relation between them is
defined. The law determines the list of penalty types, which can be applied as main only, and

                                                          
11) elements of crime as the ground for criminal responsibility; 2) responsibility present at guilt; 3) justice of the criminal re-

sponsibility; 4) humanity of the criminal responsibility; 5) personal nature of the responsibility; 6) personalization of the criminal
responsibility and penalty.
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penalties which can be only additional, and penalties, which can be applied both as main and as
additional;

3) the law has to clearly define amount and duration of the penalty, as well as the character of rights
restriction has to be denoted in the fullest manner for every kind of of penalty;

4) relative gravity (degree) of penalty types is defined, consideration of which is compulsory both for a
law-maker and a court. For the law-maker this provision is, first of all, a direction for creation of
articles’ vindicatory parts of the Special part of the CC, and for the court – under the solution of
questions’ set concerning the penalty imposition (part 2 article 65, part 2, part 3 article 68, part
1 article 69, article 69-1, part 1, part 2 article 70, part 2 article 71 of the CC);

5) a court can apply, as well as under the substitution of punishment, only that kinds of penalties,
which is provided by the CC and only in that manner as it defined in the articles, regulating the
application of some kind of the penalty;

6) any exceptions (limitations) in the application of ant type of penalty have to be defined in the
articles, regulating the content and grounds for the imposition of some kind’s penalty;

7) in the vindicatory parts of the Special part of the CC only such kinds of penalty and only in such
manner can be defined, as it defined in the article 51 of the CC. In the case of changes and
additions of vindicatory parts of articles of the Special part of the CC, a law-maker cannot define
such types of penalties which are not presented in the penalty list;

8) basing on the common ground of penalty imposition to apply the penalty which is not defined in the
vindicatory part of the article of the Special part of the CC, according to which the crime
qualification was made, is possible only in cases which are specially defined in the law. Concerning
the main types of penalty Concerning the main types of penalty such aberration from the
vindicatory part’s boundaries is possible on the ground of part 1 article 58, part 1 article 62 and
article 69 of the CC of Ukraine;

9) only on the ground of the law a court can not to impose the additional penalty, which is provided in
the article’s vindicatory part of the Special part of the CC as compulsory.
Therefore the principle of legality is closely connected to the solving of questions concerning both

structure and functioning of the penalty system, because it is forming the features and properties of
the penalty system.

Key words: principles of criminal law, the principle of legality, the system prescribed, comparative
severity prescribed, the prescribed list see.


