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rOCriOgAPCBbKE IPABO TA lNPOLIEC

YOK 346.12

C.l. Epwoea

KaHOuOaT opnanydHuUX Hayk, AOUEeHT, aaBokaT

00 NUTAHHA NPO O3HAKM NIANPUEMHULBKOI OIANBHOCTI:

3AKOHOOABUYI TA TEOPETUYHI ACMNEKTH

Y cmammi sucsimneHo npobrnemu, wo CmocytombCsi OCHOBHUX 03HaK MidrnpueMHUUbKOI QisiIbHO-
cmi, ix OOKMpUHalIbHUX Xapakmepucmuk ma rie2asibHuUx ¢popmysoeaHs. [lpoaHaniso8aHo MoIOXeHHS
meopii eocriodapcbKoeo rpasa U YUHHO20 3aKkoHodaecmea, rnepedycim KoHecmumyuii YkpaiHu, [ocrio-
OapcbKko20 KoOekcy YkpaiHu ma iHwux 20crnodapcbKo-npasosux akmie. 3anpornoHogaHo nidxodu Ao
800CKOHalleHHs1 HopMamueHuUx 3acad nidnpueMHuUymea sk negHuli 8HECOK y PO3BUMOK HayKoeux r1o-
JI0XKEeHb PO NOHAMMS MidNPUEMHUUBKOT (20CrodapcbKoi KOMePUitHOI) disrnbHOCMI.

Knro4doei cnoega: nidnpuemHuubka (2ocriodapcbka KoMmepuyitiHa)OisiribHICMb, O03HaKu nidnpuemMHuU-
umea, 3ab0poHU Ha nposadKeHHS NidNPUEMHUUBLKOI QisribHOCMI.

I. Betyn

deHoMeH nignpueMHMLTBA 1 Nignpremus (3
MOMEHTY OOPMITEHHSA LMX MOHATb Yy cy4ac-
HOMY 3Ha4yeHHi Ha nodaTky XllI cT.) NOCTiMHO
BUKMNMKAE OO cebe iHTepec. 3Ha4yeHb MOHATTS
“nignprMemMHMLTBO” Oyxe barato, Le siBuLe no-
Pi3HOMY OLIiHIOIOTb NPeaCTaBHUKA EKOHOMIYHOT,
npaBoBOI Hayku, inocodu, ncuxonoru, daxi-
BUi B ranysi ynpasniHHa Towo. Hpuguyxe
TpakTyBaHHSA NiANPUMEMHMULTBA, NiONPUEMHULb-
KOT OiANbHOCTI TaKOX He € HE3MIHHUM, YCBIgo-
MITEHHS CYTHOCTI MigNpMeMHMLTBA N ogHOYac-
HO 1oro cyb’ekTa — nignpvemus, BiobyBaeTbcs
yepes3 Mi3HAHHA MOro iCTOTHUX O3HaK — TUX
ycTaneHnx ocobnuBocTen, ki came 1 pobnaTb
NIANPUEMHULTBO BU3HAYHUM SBULLEM, OaAl0Tb
3MOry BigMeXoByBaTW WNOro Bifg iHWMX BUAIB
JisnbHOCTI niogen, nepegycim Big Hekomep-
LLINHOrO rocrnogaptoBaHHS.

Il. MocTaHOBKa 3aBOaHHS

MeTa cTaTTi — BU3HAYUTM N OXapaKTepusy-
BaTW OCHOBHiI O3HaKM MiANPUEMHULBKOT Oisinb-
HOCTI, X OOKTpMHanbHi BM3HAYE€HHSA Ta Nera-
NbHi popMymnOBaHHS; 3anponoHyBaTy Nigxoam
00 BAOCKOHaNeHHs HOopMaTMBHMX 3acapg nig-
NPUEMHULTBA; 3p0OMTN BIONOBIAHUIA BHECOK Yy
PO3BUTOK HAyKOBMX MOMOXEHb MPO MOHATTS
NiANPUEMHULIBKOT  (rocnofapcbkol  kKoMepLin-
HOT) OisANbHOCTI.

[ll. PesynbTatn

Y PWHKOBMX YMOBax rocrnogapcbka Aisnb-
HICTb NPOBAaMXYETbCA MEPEBAKHO 3 METOH
oAepXXaHHs npubyTKy, TOOTO € KOMEpLiNHO0
(nMigNpMeEMHULBbKOLD).

Y 4.1 cT. 142 [ocnogapCbKoro KOAekcy
Ykpainn (gani — I'KY, abo Kogekc) [3] npuby-
TOK (moxia) cyB’ekta rocnogaproBaHHA Xapak-
TEPU3YETHCH AK NOKa3HUK hiHAHCOBUX pe3yrb-
TaTiB MOro rocnogapcbKol AisinbHOCTI, WO BU-
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3HAYaETLCH LUNAXOM 3MEHLUEHHS CyMu Barno-
BOro Aoxoay cyb’exta rocnofaptoBaHHs 3a ne-
BHWW Mepiof Ha Cymy BanoBWX BUTPAT i Cymy
amMopTU3aLiNnHNX BigpaxyBaHb.

B ekoHOMIYHIN niTepaTypi “Banosuin’, “4nctmn’
Joxig i NpMbyTOK PO3yMitoTb OELLO MO-iHLLIOMY.
Y cBoOlo Yepry, Ui TepMiHW, 30pieHTOBaHI Ha no-
Tpebn onopaTKyBaHHsl, MOXYTb Bi4pi3HATMCA
3a 3MICTOM Bifi OLHOWMEHHUX, LLO 3aCTOCOBY-
I0TbCS B rOCNodapCbKOMy 3aKOHOAABCTBI, NMpwu
CKnagaHHi chiHaHcoBOi 3BiTHOCTI. OdiliiHO Ue
3aKkpinneHo B Y. 2 cT. 142 I'KY.

BpaxoBytoun ¢haxoBi ocobnmeocTi 3a3Ha-
YEHUX MOHSATb, KOHUENT npubyTKy nonsrae B
TOMYy, LLO Lie YacTUHa 3aranbHOl CyMU 0OXOAYy
BiJ yCiX BMAiB rocnogapcbkol OisnbHOCTI, WO
3anvwaeTbCcs Micnsa nokpuUTTS BUTPAT BUPOOL-
HUUTBa Ta obiry sik komneHcawii BapTocTi npo-
AyKuii, pobiTt, nocnyr (3 npuabaHHa CUPOBUHM,
HaniBcdabpwukaTiB, MaTepianiB, enekTpoeHeprii,
nanuea TOLLO, aKUU3HWUIA 30ip, PEHTHI nnaTexi,
BUTpPATU Ha onnaTty npaui, BigpaxyBaHHA B
GOHAM MEHCINHOIo N coujanbHOro CTpaxyBaH-
H4, iHWI gepXaBHI LiNboBi hoHAN, aaMiHicTpa-
TMBHI BUTpaTW, amMopTM3aUilHi BigpaxyBaHHS
TOLWO).

YKasytoun Ha MeTy oTpuMaHHsi npnbyTky (i
HasiBHICTb abo BiACYTHICTb) sIK OCHOBHWUIA Kpu-
Tepiv nofiny rocnofapcbKoi AiANbHOCTI Ha KO-
MepLinHy n HekomepuinHy, Kogekc (4. 2 cT. 3,
CT. 42, 4.1 cT. 52) no cyTi He NoB’A3ye BUA gi-
ANbHOCTI 3 (hakTOM ofepXXaHHA NpuobyTKy —
MOBHICTIO, YaCTKOBO MOPIBHAHO i3 OYiKyBaHUM
(3annaHoBaHMM), abo He ogepXaHHAM Ioro
30BCiM.

Omxe, Ta um iHWa rocnofapcbka AisnbHICTb
He MOXe BM3HaBaTUCb KOMepLiHow (nignpu-
EMHULBKOIO), SIKLLIO BOHA He HallineHa Ha npu-
OyTok. Konun  3a Takoi cnpsiMoBaHOCTI B Nig-
CYMKYy KOHKpeTHOro npubyTtky He Oyge, a, Ha-
BiTb, Oyge HeraTMBHUWA pe3ynbTaT — 36UTKNM,
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caMi no cobi Ui obcTaBMHM He € nigcTaBoto Ansd
BUITYYEHHS AiSANbHOCTI i3 Ynucna nignpueMHu-
LibKOI Ta BigHECEHHS i O HeKoMepLinHoi. Bu-
CHOBOK: BM3HaudarlbHa $IKpa3 HasiBHICTb MeTu
OTpUMaHHA NpubyTKy (siKOi cyB’ekT rocnopa-
ptoBaHHs (nignpuemelb) nparHe MnocTinHo), a
He BnacHe npubyTKy (MOCTIMHOro Yn nepiogny-
Horo) Big Byab-Akoi onepauii 3 peanisadii npo-
OYKLUIT, BUKOHAHHSA poOiT, HagaHHSA NOCHyT.

Cnig, 3BepHYTW yBary Ha 3ayBaXeHHsi, sike
MICTUTBCS B OOHOMY 3 HayKOBO-MPaKTUYHMUX
KOoMeHTapiB flocnogapcbKoro Kogekcy YkpaiHu,
npo Te, WO TakUi KpUTepin noginy Ha Komep-
LifHY ¥ HEeKOMepUinHy AisnbHICTb He mae ab-
COMIOTHOrO XapakTtepy; Moro “HeobxigHO Ha-
6nun3nTn 0o peanbHoro xutta” [18, c. 8]. Bu-
piLLNTN Le MUTaHHA 3anporoHOBaHO 3rigHO 3
NONOXEHHAMW MidkHapoaHoro ctaHgapty Cuc-
TEMWU HaUiOHaNbHUX PaxyHKiB, NPUAHATOrO B
1993 p. Kowmicieto €Bponencbknx cniBToBa-
pucts, MixkHapogHMM BantoTHUM gooHaoMm, Op-
raHisauieto €KkOHOMIYHOro crniBpobiTHMLTBA Ta
po3BuTKy, OpraHnisauieto O6’egHaHnx Hauin i
CgiToBMM ©aHKOM: KOMepUiHa AifnbHICTb
BKItoYae BMPOBHMLTBO Npoaykuii abo HagaHHs
nocryr Ha PUHKY 3a LiHOW, dka nokpusae Oi-
nblle MOMOBUHU BUTPAT BUPOOHWULITBA; HEKO-
MepUuiiHa AiSnbHICTb OXOMNIIHE BUPOOHULTBO
npoaykuii abo HagaHHA nocnyr, 6€3KOLLITOBHMX
abo 3a uiHamu, WO MOKPMBAKTb MOMOBUHY 4K
MEHLLE MONTOBMHU BUTPAT BUPOOHMLITBA.

BogHoyac npu aHanisi NOHATTA NignpUeMHU-
LibKOI AisrnbHOCTI B KOMeHTapi Ao cT. 42 IKY nig-
KPECIEeHO, LLO “HaNrorIoBHILLOK O3HAKOK € came
MeTa OTpUMaHHsa nNpubyTKy, a CTyniHb ii gocar-
HEHHS Ma€ BTOPUHHE 3HAYEHHSsT ANsl BiAHECEHHS
AianbHOCTI o nignpuemHuuTea” [18, c. 77].

IMOBIpHICTb NPMBYTKY NOB’A3aHa 3 PUIUKOBUM
XapakTtepoM nianpuemMHMLbKOT gisnbHocTi. One-
pXXaHun NpubyTok — Le BUHAropoga 3a pUsuk,
BiACYTHICTb NpubYTKY 03Ha4yae, Lo BCi Hecnpusi-
TNVMBI MalHOBI HACIAKN OiANbHOCTI (30UTKK) Mo-
knagatoTbest 6e3nocepeaHbo Ha MianpueMLs’.
Y Oyab-aKkoMy pasi AianbHiCTb € NignpueMHu-
LibKOIO; 3a3HayeHi daktu, cepepd iHWux (nna-
TOCNPOMOXHICTb, BUKOPUCTAHHSA Kanitany, op-
raHisauiss pospaxyHkiB, BUPOOHMUTBa TOLLO),
XapakTepuaylTb MNeBHUM (iHAHCOBMI CTaH
cyb’ekTa rocnogaptoBaHHs — fobpui abo He-
3a10BINbHUNA.

[o HanzaranbHiLLMX ¢akTopiB KOMMIEKCHOI
OLiHKM chiHAHCOBOTO CTaHoBMLLA cyb’ekTa, EKOHO-
MiYHOI edeKTMBHOCTI (pesynbTaTUBHOCTI) 1Ooro
poboTK HanexaTb YMHHWKN “npubyTKoBICTL” (“O0-
XigHiCTb"), “peHTabenbHicTb”. MpubyTKOBICTL (AO0-
XigHICTb) Mae abCONMOTHUIA i BIAHOCHWIA NOKas-
HUKW. AOCOMIOTHUIA MOKA3HUK MNPUOYTKOBOCTI
(moxigHocTi) — cyma oTpuMmMaHoro npubyTky abo
poxony. BigHocHWiA nokasHuk — peHTabenb-

' Ak sayBaxye A. A. TIOMOB, CyTb PUHKOBOI EKOHOMIKM
nondrae B TOMy, LIO PWU3UK MOBUHEH MICTUTW NOTeHUjian
BMHaropoaum i wrpady [21, c. 6].
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HIiCTb, WO OBYMCIIOETLCA K BiACOTKOBE CniB-
BiAHOLLEHHS NpUOYTKY (foxony) OO 34iNCHEHMX
BVITpaTZ. OTxe, peHTabenbHICTb BUMIPHOE pi-
BEHb NPMBYTKOBOCTI.

3 ornsgy Ha BuLLEBMKNageHe OoUinbHO Oy-
e BMKOPUCTOBYBATWU HACTYMHUIA, Tak O MOBK-
TW, TENEONoriYHMi Nigxig: sKWo rocrnogapcbka
DisnbHICTb CNpsIMOBaHa Ha oAep)kaHHsA npuoy-
TKY, BOHa € KOMEPLiHOK (MiANPUEMHULBKOID);
KOnn X NpubyTOK peanbHO OTPMMaHO, MOXHa
roBOpPUTU NPO NpUBYTKOBICTb, PEHTAbENbHICTb
Liei NignpMeMHULbKOI AiANbHOCTI.

BusHavatoum mMeTy opepxaHHA npubyTKy SK
niactaBsy knacudikaLil rocnogapcekol OisinbHOCTI
Ha KOMepLiiHy 1 HekomepuinHy, MKY (4. 2 cT. 3)
(haKTUYHO BBaXXa€ HaLiNEHICTb Ha NpuOYTOK ro-
JIOBHOKO O3HaKOK NignpueMHuUTBa. BigTtak Mox-
Ha 3poOUTN BUCHOBOK, LUO iHLUI BriacTMBi Nignpu-
EMHULBKIN OisnbHOCTI pycK, 30Kpema Ti, LWo 3a-
KpinneHi B cT. 42 Kogekcy, MatoTb po3rnsgaTuch
K MeHLW CyTTeBi, ApyropsgHi. HaTomictb us
CTaTTa He Hafae nepeBarn XOAOHIM 3 03HaK. 3a
cnosamy  H. O. CaHiaxmeToBOI, HenpasBurbHO
BMAINATA METY ogepXKaHHs nNpubyTKy SK OCHOB-
HOi o3Hakw, rinepbonidyBaTu ii, Tak caMo §K i 3a-
nepedvyBatu Te, WO Le HeobXxigHa o3Haka’. Yci
O3HaKM OOHAKOBO BaroMi AN BU3HAYEHHSA MO-
HATTS MiANPUEMHULUTBA, | TiNbKA B CYKYMHOCTI
3[aTHi noro BU3HaunTu [57, ¢. 22, 28].

ICHYIOTb YMCHEHHI AOKTPUHANbHI BU3HAYEH-
HA NiANPUEMHULTBA, NIAMNPUEMHULBKOT Oisnib-
HOCTI. BOHN MIiCTATLCA B €KOHOMIYHIN i topuam-
YHiN niTepaTypi, HEPIKO ICTOTHO PI3HATLCS MiX
coboto. [locnimxkytoum heHOMEH NianpUEMHNL-
TBa, HAYKOBLIi Ha3MBaKTh BiJ ABOX A0 AecsTka
ronoBHux o3Hak. Cepen HWUX: CaMOCTIMHICTb,
iHILiaTMBHICTb, CUCTEMATUYHICTb, PU3MK, MeTa
ofepXaHHs NpMOYTKy, TBOPYUIA Ta iHHOBALLN-
HUA (HOBATOPCbKUIN) XapakTep, peryroBaHHs
OepXXaBol (OepxaBHa peecTpauis, neranisa-
uisi/neranbHicTb/NeriTMMHICTL),  6e3nocepea-
HiCTb, CaMOCTilHa IopuanYHa BiANOBIAANbHICTb
(vanHoBa BigNOBIgANbHICTL), couianbHO Bia-
noeiganbHM xapaktep Towo [1, c. 9-11; 2,
c.12; 5, c.5-7; 6, c. 7-11; 9, c. 26-30; 11,
c.61-67; 12, c.11-13; 13, c.18-20; 15,
c.67-70; 16, c. 5; 17, c. 80-81; 21, c. 4-7; 22,
c. 83; 23, c. 11-14; 57, c. 15-29; 58, c. 53-55;
59, c. 3036 Ta iH.].

HanBaxnueiwi npaBoBi 3acagn nignpuem-
HULTBa BCTaHOBMEHi HopMamu rmasu 4 [KY
(cT. 42-51).

Y cT. 42 Kopgekcy HaBeOeHO neranbHe BU-
3HaYeHHs NIANPUEMHULTBA: L& CaMOCTIilHa, iHi-

2 Pi3Hi BapiaHTH pillieHb, O NPUIAMaOTbCS NPU BU3HA-
YeHHi NpubyTKy, BATpAT, Kanitany, Ans po3paxyHKy peH-
TabenbHOCTi, 3yMOBIIOOTb HAsIBHICTb 3HAYHOI KiNbKOCTI
NoKasHUKIB peHTabenbHOCTi — peHTabenbHICTh peanisoBa-
HOI MpoayKLuii, OCHOBHOI AisNbHOCTI, OCHOBHOIO Kanitany,
BMACHOrO Kanitany, OKynHOCTi BNlaCHOro Kanitany TOLLO.

® HeBW3HaHHS METU OTPUMAHHSI MPUGYTKY sk 0GOB’SI3-
KOBOI O3HaKM MiANPUEMHULBKOI AiSiNbHOCTI (AMB., Hanpw-
knag [1, c. 10]), Ha Hawy AyMKY, CMPUYMHEHO TUM, LUO He

M

CrNpUMaETLCS PI3HULLA MK TepMiHamMu “meTa” i “pesynbTar’”.
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LiaTvBHa, cMCTemMaTdHa, Ha BIACHWUIA PUSUK Toc-
nofapcbka JisnbHICTb, WO 34IMCHIOETBCS CY-
6’ekTamm rocnogaptoBaHHsa (mignpuemusimm) 3
METOK OOCArHEHHS EKOHOMIYHUX i coujianbHmX
pesynbTaTiB Ta ofepKaHHs NpubyTky'.

3akoHogaBye BU3HAYEHHS MigNPUEMHULb-
KOI AiANIbHOCTi OXOMMIE NNLLE OCHOBHI, iICTOTHI
O3HaKW Ui€l JianbHOCTI — Ti BNacTusi i ycTa-
neHi ocobnueocTi, Wo BigobpaxaTb CyTHICTb
i JalTb 3MOry BiAMEXOBYBATU Bif iHWUNX BUAIB
JisanbHOCTI niogen, nepegycim Bi Hekomep-
LiNHOro rocnogaptoBaHHsa. Takumu cneumdiy-
HMMM O3HaKaMW €. CaMOCTINHICTb, iHiUiaTMB-
HiCTb, CUCTEMATUYHICTb, PU3MKOBICTb, HaLine-
HICTb Ha ogep)XaHHsA NpuOYTKY OAHOYacCHO i3
OOCSATHEHHAM EKOHOMIYHMX i couianbHUX pe-
3ynbTaTiB. [lo TOro x He cnig 3abysaTtu, WO
NiANPUEMHULITBY NpUTamMaHHi W 3aranbHi 03Ha-
KW, SIKi NO3Ha4YaloTb YCiNsKy rocrogapcbKy Ais-
NbHICTb, HE3anexHo BiA ii BUAOBOI AudepeH-
uiauii (gms. 4. 1 cT. 3 TKY).

CaMocCTiMHICTb NiANPUEMHULIBKOT AiNbHOC-
Ti BUABNSETECA B TOMY, WO NigNpUEMELb caMm
(6esnocepenHbO), Ha BnacHuM poscyn (6es
30BHiWHbLOro npumycy — B. Ciyesniok [58,
c. 53]), y cBOiX iHTepecax BuMpiWyE MUTaHHSA
opraHisauil Ta 34incHeHHa noro gisnbHocTi. Lle
NONOXEHHA 3HaMLUNO 3aKpinneHHs, nepenycim,
y CT. 43-45, 49, 51 TKY.

CaMOoCTiVHICTb NigNPUEMHMLTBA 3a Xapak-
TEepOM opraHisayuiiHo-ManHOBa . OpraHisaLinHi
Ta ManHOBI erieMeHTU B Hil opraHiyHo nepe-
nreTeHi, CTaHOBMATb NEBHY LiNiCHICTb.

OpraHisauiiHa cTopoHa CaMOCTIHOCTI — Lie
MOXNMBICTb nignpuemus 6e3 nepewkon obu-
paTn BUA JiSAnbHOCTI, cnocobu ii 34iNCHEeHHS,
opraHisauifiHo-npaBoBy ¢opMy CBOro rocno-
JaploBaHHA, BM3HA4YaTW opraHisauinHy CTpyk-
Typy (4Nns ropuanyHmMx ocib), YncenbHiCTb Han-
MaHuX MpauiBHUKIB, NMPUHLUNKX YNpaBriHHA Ai-
ANbHICTIO, MOPSAOK BUMKOPWUCTAHHS  MaWHa,
npuAMaT pilLeHHA NPOo MPUNUHEHHS Nignpu-
EMHULbKOI AisiNbHOCTI TOLLO.

ManHoBUIM acnekT caMOCTIMHOCTI Bupaxa-
€TbCSl B HAsIBHOCTI MaWHa (SIKe HanexuTb
cy0’eKkTy MigNpMEMHULTBA Ha MpaBi BMACHOCTI
abo 3aKpinneHo 3a HMM Ha iHLWOMY peYoBOMY
npasi — NpaBi rocnogapcbKoro BigaHHs, Npas.i
KOPUCTYBaHHS TOLLO, YM Ha 3060B’A3anbHOMY
npasi, HaMpuknag Ha npasi opeHan), MOXIN-
BOCTi BiflbHO po3nopsigXatucs npubyTkoMm, Lo
3anuvwaeTbca nicnga cnnatu nependadyeHnx 3a-
KOHOM 00OOB’A3KOBMX NnaTexiB (mogaTtkis, 360-
piB TOLLO), @ TakoX Yy CaMOCTiViHii ManHOBIN
Bi4NOBIAANbHOCTI 32 NPaBONoOpYyLUEHHS B cdhe-
pi rocnogaproBaHHS.

o npuHATTS TKY NOHATTA nignpuemMHuuTBa po3-
KpuBanocs B 3akoHi Ykpainu Big 07.02.1991 p. “Ipo nig-
npuemHuuTBo” [42], skmin 01.01.2004 p. BTpaTUB YMHHICTb,
OKpiM CT. 4.

2B. B.JlanTeB po3nofinsie camocTiiHicTb Cy6'ekTiB
NiANPUEMHMLBKOT AISNBbHOCTI HA MalHOBY 1 rocnoAapCbKy
[13, c. 18-19].
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OpraHisauifiHi 1 MaliHOBI €fleMeHTU caMmo-
CTIMHOCTI nignpMeMHMLUTBA HEPO3PUBHO 3’€-
HaHi, cnony4eHi Mk coboto, 3yMOBMIOOTbL OA-
He opgHoro: obcar opraHisauiiHo-rocnogap-
CbKMX MpaB 3anexuTb Big ¢opMu nNpaBoBOro
pexumy manHa, a peanisauis ManHOBMX MOB-
HOBaXeHb BiAOyBaeTbCA MiCNs NPURHATTA Bia-
MOBI4HOrO ynpaBniHCbKO-rocnoAapcbkoro (opra-
Hi3aLUiNHOro) pilleHHS.

CaMOocCTIiHICTb NiANPUEMHULBKOT AisiNibHOC-
Ti 3ymoBneHa cBob6ogow NignpUeEMHMLTBA, Lo
rapaHTyeTbCAa AepxaBoto. 3rigHo 3 4. 1 cT. 43
Kogekcy, nignpvemui matoTe npaBo 6e3 obme-
XEHb CaMOCTINHO 34iMcHioBaTK Oyab-aKy nig-
NPUEMHULBKY AiSNbHICTb, Ky He 3abOopoHeHO
3akoHoM. [lpu LbOMY AepxaBa BCTaHOBIIOE
3ararnbHi A5 BCIX y4aCHUKIB PUHKOBOMO rocro-
JapcTBa BUMOrM [0 NOBeAiHKM B cdhepi rocno-
OaploBaHHA, B TOMY 4uchi NigNPUEMHMLTBA.
Cneundbika okpemux BUAIB NigNPUEMHULIBKOT
OiSiNbHOCTI MOXe OyTu BpaxoBaHa B 3aKOHO-
AaBumx aktax (4. 2 cT. 43 [KY).

Ceoboga nignpuMeMHULBKOT AisNbHOCTI He
abconoTtHa. 3 vacie [aBHboro Pumy Bigomui
cnaeeTHUN noctynat: “CBoboga KoXHOro o6-
MEXYETbCA aHarnoriyHo CBOGOAOK HLLMX It0-
nen”. Ceoboga nignpueMHULUTBa Mae NeBHi, 3a-
KOHOZaBYO OKpecrieHi mexi, TobTo € obmexe-
HOK B CYCMifNbHUX iHTEpecax, Lo 3HAYHOK Mi-
PO XapaKTepHO ANdA couianbHO OpiEHTOBAHOI
eKkoHOMIKK. Y 4.4 cT. 12 TKY 3asHayeHo, o
BUKMOYHO KOHCTUTYUiA YKpaiHM Ta 3aKoH BU-
3HayawTb OOMEXeHHs Ta 3abopoHM LWoao
3AINCHEHHS MiANPUEMHULBKOT OisiNbHOCTI.

Ha nigctasi 4. 3 c1. 43 KY 3akoH YkpaiHu
“lMpo niueH3yBaHHS NEBHUX BUAIB rocnofapchb-
Koi gisneHocTi” [34] nepenbavae obmexeHHs
CTOCOBHO BiAMNOBIAHOI rocnogapcekoi AisnbHO-
CTi (BKNOYaUK NiANPUEMHULBKY), MOXIUBICTb
NPOBaXXEHHSA $IKOT 3yMOBIIEHA OTPMMaHHAM
cneujianbHoOro Jo3eony — niueHsii. ObmMexeHHs
NPOSIBNAKTLCA | B HeobxigHOCTI npuabaHHs
naTeHTy Ha OKpeMi BMAW NiANPUEMHULIBKOI fi-
ANbHOCTI, WO 3a3HadveHi B poagini Xl lMNMogaT-
koBoOro koaekcy Ykpaiuu [19]°, a Takox opep-
XKaHHA [OOKYMEHTIB [03BiMbHOr0 XapakTtepy
(oo3BoniB, BWCHOBKIB, MOrOKEHb, CBIAOLTB
TOWO) Ha 3A4INCHEHHs neBHUX i (mopsgok
BMAaui TakMx OOKYMeHTIB nepenbayeHo 3ako-
Hom YkpaiHu “INpo A03BinbHY cuctemy y cdepi
rocnofapcbKoi AisneHocTi” [29]).

CratTta 4 3akoHy YkpaiHu “lMpo nmignpuem-
HULTBO" 0OMEXye MiONPUEMHULBKY LisNbHICTb
3a ABOMa KpuTepiamu — BignoBigHO 40 ranyai
rocnogaptoBaHHs (BUAY AisNbHOCTI) i cyD'ekTiB.
Tak, [isanbHICTb, NOB'A3aHa 3 OXOPOHOK OKpe-
MUX 0COBNMBO BaxnmBuMx OG’EKTIB nNpaBa Aep-
)KaBHOI BIacHOCTI, Nepenik Sknx BU3Ha4YaeTbCs
B ycTtaHoBneHomy KabiHeTom MiHicTpiB Ykpai-

%3 NPUNHATTAM MogaTkoBOro Kogekcy YkpaiHu 1 CiuHs
2011 poky BTpaTvB YMHHICTb 3aKoH YkpaiHu Big 23 6epes-
Hs 1996 poky “[Mpo naTeHTyBaHHA Aeskux BWAIB Nianpu-
E€MHULBKOI AianbHocTi” [41].
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HW MOpPSIAKY, AiANbHICTb, NOB’si3aHa 3 MpoBe-
OEHHAM KPUMIHanNICTUYHMX, CyA0BO-MEeANYHMX,
Cy[0BO-NCUXiaTPUYHUX EKCMepTU3 Ta po3pob-
NeHHsAM, BUNpPoByBaHHAM, BMPOOHULTBOM Ta
eKkcnnyarauieto pakeT-HOCIiB, Y TOMy Ynchi 3 iX
KOCMIYHMMM 3anyckamu i3 By[Ab-SKO MeTOlo,
MOXe 3AINCHIOBATUCA NULLIE OepXKaBHUMW Nia-
npvemMcTBaMu Ta OpraHisauisiMv, a nNpoBeneH-
HS nombapaHuMx onepadi — TakoX i MOBHUMM
ToBapuctBamu. BupobHuuTBOM  GioeTaHony
3aMaloTbCs [epXaBHi CrnMpTOBI 3aBoau 3a
HasiIBHOCTI BignoBiaHOI niueHsii. HisanbHicTb
LoAo BUPOOHMLTBA OEH3MHIB MOTOPHUX CYMi-
weBux 3 gobaBkamn Ha OCHOBI GioeTaHony Ta
i3 BMiCTOM eTun-tTpeT-6yTnnosoro edipy 3a4in-
CHIOKOTb TiNbKM KOHKPETHI nignpuemctsa. [le-
penik Taknx nignpueMcTB i CNUPTOBMX 3aBOLIB
BM3HavaeTbcsa KabiHeTtom MiHicTpiB YkpaiHu
[32]. OisnbHicTb, NoB’A3aHa 3 06irom HapKoTU-
YHUX 3acobiB, MCUXOTPOMHUX PEYOBUH, IX aHa-
norig i NpekypcopiB, NPOBaXyeTbCA 3rigHO 3
3akoHoM YkpaiHn “[Npo HapKOTWM4YHI 3acobw,
NMCUXOTPOMHI  peyoBMHM | npekypcopu” [37].
BpaxoBytoun BuknageHe MOxHa 3pobutu Bu-
CHOBOK: JaBLUM 3MOry 3iMCHIOBaTV NEBHI BUAU
JiSANbHOCTI BUKIOYHO AepXXaBHUM Mignpuemc-
TBaMm, yCTaHoBaM i opraHidauiam (3rigHo i3 4. 4
cT. 22 TKY), 3akoHoaaBelpb Yy Takui cnocid 3a-
OOpOHSIE B OKpeMUX rany3six ekoHOMikv nig-
NPUEMHMLTBO cyb’ekTiB iHWMX hopM BrRacHocC-
Ti, ane He NigNPUEMHMLTBO B3ararni.

3abopoHM Ha 30iACHEHHS NiANPUEMHULILKOT
DiSANIbHOCTI MOXYTb OyTW MPsIMO BCTaHOBIEHI
YMHHUM 3aKOHOLABCTBOM (Hanpuknag, 3a 4. 7
CT. 279 TKY, 4.3 cT1. 1 3akoHy YkpaiHu “lMpo
ToBapHy Gipxy” [55] ToBapHa Gipxa He 3anma-
€TbCSl KOMEpPUINHUM NocepeSHULTBOM i He Mae
Ha MeTi ogepxaHHsa nNpubyTky) abo onocepen-
KOBaHi BKa3iBKOK Ha HEKOMEpLUinHI Uini gians-
HOCTi CNOXuBYMX ToBapucte (CT.94, 4.2
cT. 111 TKY, 4.1 ct1. 5 3akoHy YkpaiHu “lMpo
cnoxumedy koornepauito” [50]), KpeanTHuX cni-
nok (4. 2 c1. 130 TKY, 4. 1 cT. 1 3akoHy Ykpai-
HU “Tlpo kpeguTHi cninku” [33]), NONiTUYHUX
napTin (cT. 14 3akoHy YkpaiHu “IMpo noniTuyHi
napTii B Ykpaini” [44]) Towo. Y aeskux Bunag-
Kax, 30Kpema penirinHMM opraHidaudiam, nig-
NPUEMHULITBO 3a0OpPOHEHO (@ HeKoMepLiliHe
rocnogaploBaHHs MOXe MaTu TiNbKU SOMNOMIX-
HUI XapakTep), BoAHOYaC nignpuemcTeam, LLO
CTBOpPEHI penirinHMMn opraHisauisiMmn, 3 METOH0
3[0JINCHEHHS TXHIX CTaTyTHUX 3aBOaHb LO3BOSIEHO
3anMmMaTUCA M KOMEPLINHOW, N HEKOMEPL,iMHO
rocnogapcbkoto AisnbHicTio (cT. 112 MKY, v, 1-2
cT. 19 3akoHy YkpaiHu “lMpo cBobony COBICTi
Ta penirinHi opranisauii” [49]). Tak camo cro-
XMBYI TOBapucTBa, iX 06’'eaHaHHA — HEKoMep-
LinHi rocnogapcbki opraHisauii — MatoTb npaso
YyTBOPIOBATU AN BUKOHAHHA CBOIX CTaTyTHUX
Linen 6yab-sKi NianpueMcTBa Ta iHWi cy6’ekTu
rocnogaptoBaHHa (4. 7-8 cT. 111 TKY, 4.2
cT. 11 3akoHy Ykpainu “lMpo cnoxme4dy koone-
pauito”). KpeauTHi cninknm — HeKOMepL,inHi roc-
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nofdapcbKi opraHisadii — He MOXyTb OyTu 3a-
CHOBHMKaMn abo y4vacHukamu cyO’ekTiB Mmia-
NPUEMHULbKOI OisiNbHOCTI, KpiM MiCLLEBOro Ko-
onepaTtmBHoro 6aHky (4.5 cT.130 TKY, 4.4
cT. 3 3akoHy YkpaiHu “[1po KpeAauTHi chinkn”),
a ix ob’egHaHHA — acoujauii KpeauTHUX Crinok
— HagineHi npaBoM O6yTn 3aCHOBHMKaMU
cyb’ekTiB  MigNpMEMHMUTBA [ANs  BUKOHAHHS
CBOiX CTaTyTHUX 3aBhaHb (4. 2 cT. 24 3akoHy
Ykpainn “Ipo kpeguTHi cninkun”). Mpomagcebknm
ob’egHaHHAM  NiANPUEMHULTBO 3a00OpPOHEHO
(“rpomancbke 00’eaHaHHA 3i cTaTycoOM opuan-
YHOI 0COOM € HEenianPUEMHULBKUM TOBaPUCT-
BOM, OCHOBHOIO METOI SIKOrO HE € Oep>KaHHs
npubyTKy” — 4.5 c1. 1 3akoHy YkpaiHu “Ipo
rpomagceki 06’egHaHHA” [25]), y TOM Xe 4ac
BOHW MOXYTb 3AiMCHIOBATU, 3rigHO i3 3aKOHOM,
NigNPUEMHULBKY AisinbHICTE Ge3nocepenHbo,
AKWO Le nepeabayeHo ix ctatytoM (Ha Haily
OYMKY, Take nignpuMeEMHMLTBO MOXITMBE $K
apyropsiaHe, OOMOMIXKHE CTOCOBHO OCHOBHOT
HEKOMEpUINHOT OisanbHOCTI rpoMaacbkux ob’ea-
HaHb), abo Yepes3 CTBOPEHi B MOpsAKy, nepea-
©ayeHOMy 3aKOHOM, pUANYHI ocobun (ToBapu-
CTBa, NIANPMEMCTBA), SKWO Taka LisnNbHICTb
Bignosigae meTi (Uinam) rpomagcbkoro ob’ea-
HaHHA Ta cnpuse Ti JOCArHeHH (N.2 4.2
cT. 21 3akoHy Ykpainu “Ipo rpomagcbki o6’eq-
HaHHSA").

3rigHo 3 4. 4 cT. 43 TKY opraHam gepas-
HOI BNaam Ta opraHaMm MiCLEeBOro camoBpsaay-
BaHHS 3abOpPOHEHO 3MiNCHEHHS NiANPUEMHU-
UbKOT AisnbHOCTI . 3rigHo 3 4. 2 cT. 42 KoHCTU-
Tyuil Ykpainm [8], nignpMemHuubka gisnbHICTb
genyTariB, nocagoBux i cnyx6osux ocib opra-
HiB OepaBHOI Bragu Ta OpraHis MicueBOro
camMoBpsiAyBaHHA OOMEXYETbCA 3akOHOM. Y
3B'SI3KY 3 UMM, Ha Hawly AyMKy, B Apyromy ab-
3aui Y. 4 cT1. 43 TKY noMunkoBo BKasaHoO, LLIO
obMexeHHs1 Ana nocagoBux i crny0oBux ocio
opraHiB Aep)kaBHOI Briaam Ta opraHis micLeBo-
ro CcamMoBpsiAyBaHHA CTOCYHTbCS BUMNAAKIB,
nepeabaveHunx 4. 2 cT. 64 KoHcTuTyuii Ykpainm
(B ocTaHHiIN 3anMcaHo: “B ymoBax BOEHHOro abo
HaZ3BMYaNHOIO CTaHy MOXYTb BCTa-
HOBMIOBATUCA OKpeMi 0BbMeXeHHsA npaB i CBO-
00[ i3 3a3HayYeHHAM CTPOKY Ail Lux oBMexXeHb.
He moxyTb Byt obmexeHi npaea i cBoboau,
nepenbaveHi cT. 24, 25, 27, 28, 29, 40, 47, 51,
52, 55, 56, 57, 58, 59, 60, 61, 62, 63 uiei KoH-
CTUTYLii").

lLI,9| iMnepaTviBHa HOPMa MOBHICTIO Y3rOMXYETbCH 3
NONOXeHHAMM CT. 2, 4. 1 cT. 8 TKY, 3a akumu Ui opraHu He
€ cyb’ektamy rocrnogaploBaHHs, sk 3ayBaxye B. A. Ci-
YEBIIOK, — BUPOCTAE 3 YCTAHOBYMX 3acaj, BU3HAYEHUX
cT. 5 KoHcTutyuii Ykpainu: “Hociem cyBepeHiTeTy i EAUHUM
oxepenom Bnagu B YkpaiHi € Hapod. Hapop 3gincHioe
Brnagy 6e3nocepefiHbO i Yepe3 opraHv AepxaBHOi Bnaau
Ta opraHu MicLeBoro camoBpsifyBaHHs". [ani aBTop po-
OUTb BMCHOBOK: OCKifbKM OpraHv AepaBHOi Brnagu Ta Mi-
CLIeBOro CaMoBpsiAyBaHHS NMOBUHHI B CBOIN AisiNbHOCTI pe-
anisoByBaTW iHTEpecu YKpaiHCbKOro Hapogy, a He CBOi
NPWBaTHI iHTEHUiT, NiANPUEMHULbBKA LiSANbHICTE HA OCHOBI
Takoro abcomnTHO CycninbHOro HaabaHHs, Sk Braga, He
MOXe icHyBaTm [58, c. 55].
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ICHye KinbKka 3aKoHiB, siki MiCTATb 3aO0pPOHYU
Ha NPoBaXeHHS NIAMNPUEMHULBKOT LissnbHOCTI
NEBHUMMW KaTeropisimmn rpomagsH.

Tak, 6esnocepegHbo KoHcTuTyuia Ykpainu
3abopoHse 3arimatuca nignpuemHuuTeom lpe-
3ngeHTty Ykpainu (4.4 cT1.103), uneHam Kabi-
HeTy MiHicTpiB YKpaiHu, kepiBHUMKaM LeHTpa-
NbHNX Ta MICLLEBMX OpraHiB BMKOHaBYOI Braam
(4.1 cT1.120), npodpeciiHum cyoosam (4. 2
cT. 127); 3akoH Ykpainu “Ipo 3acagn 3anobi-
raHHst i npotuaii kopynuii” [30]* (n. 1 u. 1 cT. 4,
CT. 7) KOHKpeTu3dye — ocobam, ynoBHOBaXXEHUM
Ha BMKOHaHHSA (pyHKUiN aepxaBn abo micLeBo-
ro caMoBpsSYyBaHHS:

— [pesngenTy Ykpainu, Monosi BepxosHoi Paaun
Ykpainu, roro lNepiomy 3acTynHuky Ta 3a-
CTYnHUKY, MNpem’ep-MiHicTpy YKpaiHu, Bile-
npem’ep-MiHicTpamM Ta MiHiCTpaM, iHLIKMM Ke-
piBHMKaM LlEeHTparbHMUX OpraHiB BMKOHaBYOl
BMNaaw, siki He BXoAsTb o0 cknagy KabiHety
MinicTpiB YkpaiHu, Ta ix 3acTtynHukam, [o-
noei Crnyxbu 6e3nekn YkpaiHu, eHepanb-
HOMYy npokypopy YkpaiHu, onosi HauioHa-
nbHoro 6aHKy YkpaiHu, onosi PaxyHKoOBOi
nanaTtu, YnosHoBaxxeHoMy BepxoBHoi Pagu
Ykpainu 3 npaB noavHun, Fonoei BepxoBHoi
Pagn AstoHomHoi Pecnybniku Kpum (APK),
Monosi Pagn miHicTpis APK,;

— HapogHuM pgenytataMm YKpaiHu (Takox 4. 1
cT. 3 3akoHy Ykpaiuu “lMpo cratyc Hapoga-
Horo genytata Ykpainu” [53]), a Takox ge-
nytatam BepxosHoi Pagn APK (takox 4. 2
CT. 7 3akoHy YkpaiHu “Ilpo ctaTyc genyta-
Ta BepxoeHoi Pagn AsToHOMHOI Pecny6ni-
kn Kpum” [51]) Ta genytatam micueBux pag
(Takox 4. 2 cT. 6 3akoHy Ykpainu “Ipo cTa-
Tyc AenyTatiB MicueBux pag” [52]. 3akoH
Ykpainu “INpo 3anobiraHHsa kopynuii” (nn. “6”
n.1 4.1 cT. 3) 4O UbOro nepeniky goaae Lie
CiNTbCbKUMX, CENMULLHMX, MiCbKMX ronie. Ha Ha-
LWy AYMKY, Lie YTOYHEHHS € 3aBUM, OCKISIbKM
B HAcTyrnHOMY NigAyHKTi “B” came MaeTbes nNpo
nocagoBux ocié MicLueBoro camoBpsiayBaH-
HS, @ “CiNbCbKUI, CENULLIHUIA, MICbKUI rOrno-
Ba € rofloBHOK MOCagoBOK 0coboro Tepu-
TopianbHOI rpomagwn BignoeigHoO cena (go-
OpoBiNbHOro 06’egHaHHS B OOHY TepUTOpI-
arnbHy rpomagy >XuTeniB Kinbkox cin), ce-
nuwa, micta” (4.1 ct. 12 3akoHy YkpaiHu
“INpo micueBe camoBpsaayBaHHsS B YKpaiHi”
[36]). Mpu uboMy cnig 3a3HaunTH, WO 3a-
OopoHa 3anmaTtmncs NignpPUEMHMULLKOK Aais-
NBHICTIO CTOCYETbCA AenyTtaTtiB BepxoBHOI
Pagn APK Ta micueBux pag, aki obpaHi Ha
nocagu i NpautoloTb Yy BigNOBIAHIN pagi Ha
nocTivHi ocHoBi (Tonosa BepxosHoi Pagu
APK, noro 3actynHukun, rofioBu MOCTINHUX
komicin BepxosHoi Pagu APK, cekpetap
CiNbCbKOT, CENULLHOI, MiCbKOI pagu, ronosa,

' Lleit 3akoH BTpayae UMHHICTb 26.04.2015 p. i3 Ha-
BpaHHAM YnHHOCTI 3akoHy Ykpainu Big 14.10.2014 p. “lMpo
3anobiraHHst kopynuii” [31].
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3aCTYMHKK FOMOBU panoHHOI, obracHol, pa-
MOHHOI y MICTi pagu, 3a pilleHHaM obnac-
Hoi, KuniBcbkoi Ta CeBacTononbCbKoi MiCb-
KMX pag — rorosa MOCTIMHOI KOMICii 3 nu-
TaHb GlogxeTy). Ha iHwwnx penytaTiB, SKi
3AIMCHIOITL CBOI NMOBHOBAXEHHS, HE MOpU-
Batoun 3 BMpobHu4yoto abo cnyxbosoto Ais-
NBHICTIO, Taka 3ab0poHa He NOLLMPIOETLCS;

— [epxaBHUM  CRyx6oBUSM’,  MOCaLOBUM
ocobam MicueBOro camoBpsigyBaHHs (Ta-
KOX 4.4 cT. 12, 4. 2 cT1. 50, 4. 3 cT1. 55 3a-
KOoHy YkpaiHu “lMpo micueBe camoBpsagy-
BaHHA B YKpaiHi”, 4. 2 cT. 6 3akoHy YkpaiHu
“INpo cTtatyc genyTaTiB MicueBux pag”);

— BIMCbKOBMM MocagoBMM ocobam 36ponHux
Cun YkpaiHu Ta iHWKUX yTBOPEHUX BigNOBI-
OHO [0 3aKOHIB BINCLKOBUX (pOpMyBaHb,
KpiM BiliCbKOBOCMYXOOBLiB CTPOKOBOI BilA-
CbKOBOI CNy0u Ta BIMCbKOBOCNY>KOOBLLB
cnyxbu 3a npu3oBom nig Yac mMobGinizauii,
Ha 0cobnMBMIA Nepiof CTOCOBHO iXHbOI MiA-
NPUEMHULbKOIT AIANBbHOCTI;

— cypaam  KoHctutyuinHoro Cygy YKpaiHu,
iHWKM npodoecinHumM cypasm, [onosi, vne-
HaMm, AucuuMnniHapHUM iHcnekTopaM Buwoi
KBanicpikauinHol Komicii cyagie  YkpaiHu,
cnyxboBum ocobam cekpetapiaty uiei Ko-
Micii, [onos.i, 3acTynHuky [onoBsu, cekpeta-
psaM cekuin Buwoi pagu toctuuii, a Takox
iHWKM 4neHam Buwoi pagu roctuuii, Kpim
TUX, SKi NpautooTb Y Buwin pagi toctudii He
Ha MOCTIVHIA OCHOBI (TakoX 4. 2 cT. 53 3a-
KOHYy YkpaiHu “Ipo cygoycTpin i ctaTtyc cy-
Apis” [54]);

— ocobam psgoBOro N HavanbHULBKOrO ckna-
Oy OpraHiB BHYTPIWHIX cnpas, Aep)XaBHOI
KpuMiHarnbHO-BMKOHaBYOl criyx6u, [depxas-
HOI cnybu cneLianbHOro 3B'A3Ky Ta 3axuCTy
iHdbopmaii YkpaiHn, nogaTkoBol Miniuii, oco-
fam HayanbHWLBKOrO CKrnagy OpraHiB Ta nig-
po34iniB UMBIMBLHOIO 3axucTy (Takox 4. 11
CT. 18 3akoHy YkpaiHu “IMpo miniujto” [35]);

— nocagoBMM Ta Cny00BUM ocobam opraHis
npokypatypu, Cnyxbu 6e3neku YkpaiHu,
aunnomaTuyHoI cnyxbu, goxopnis i 36opis
(Takox 4.8 cT.46 3akoHy YkpaiHu “Ipo
npokypatypy” [45]°). 3akoH Ykpainu “Mpo
3anobiraHHs  kopynuii” (nn.“e” nm.1 4.1
cT. 3) 4o uboro nepeniky gogae e noca-
[OBUX Ta cny>x60BKx ocib aep>xaBHOI Nico-
BOI OXOPOHM Ta OepXaBHOI OXOPOHWU Mpu-
poaHo-3anosigHoro coHay. BTim, uer 3akoH
3amicTb HasBu “criykba goxogiB i 36opis”

% [B. 3akoH Ykpainu Bif 16.12.1993 p. “Tlpo Aepxas-
Hy cnyx6y” [27]. Btpayae u4uHHicTb 01.01.2016 p. i3 Ha-
OpaHHAM  YMHHOCTI  HOBOro  3akoHy YkpaiHu Big
17.11.2011 p. “Tpo pepxaBHy cryx0by” [28].

®Lent 3akoH y noBHOMYy o06csa3i BTpayae UMHHICTb
25.04.2015 p. i3 HabpaHHAM YMHHOCTI HOBOrO 3akoHy Ykpai-
H¥ Big 14.10.2014 p. “INpo npokypatypy” [46]. CtaTTa 18
OCTaHHLOrO MICTUTb BMMOTU LLOAO HECYMICHOCTI, nepea-
B6avae, WO 0OMEXEHHs CyMiCHMUTBA Ta CYMIlEHHS 3 iH-
WMMU BUAAMU LiSNbHOCTI BU3HAyeHi 3akoHOM YKpaiHu
“MNpo 3acaau 3anobiraHHs i npoTuaii kopynuii”.
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BMKOPUWCTOBYE OiNnblLU KOPEKTHE i MPUNHATHE

(POpMyoBaHHA — “LeHTpasribHUN opraH Bu-

KOHaB4Oi Bragu, Wo 3abesnevye dopmy-

BaHHA Ta peanisaudito gepXaBHoOi No-

0AaTKOBOI MOMITUKM Ta Oep>KaBHOI NONITUKN

y cdhepi gep>kaBHOI MUTHOI cripasn’;

— uneHawm LleHTpanbHoI BUBOPYOT KOMICIT (Takox
4. 3 cr. 7 3akoHy Ykpainu “Tpo LleHTpanbHy
BMOOpYy Komicito” [56]);

— nocagoBuMM Ta cnyx6oBum ocobam iHLMX
JepXXaBHMX OpraHiB, opraHis Bnaau APK™.
LLlogo ocTaHHbOI KaTeropii rpomMagsH, To He

MalTb npaBa 3avmaTucs MiaNPUEMHULBKOID

AisnbHicTio YneHn Pagu midicTpiB APK (4. 2

cT. 6 3akoHy Ykpainn “lMpo Pagy miHicTpiB AB-

TOHOMHOI Pecny6niku Kpum” [47]), nepumi 3a-

CTYMHUK i 3aCcTynHUK Monosu PaxyHkoBoi nana-

1, CekpeTap PaxyHkoBOI nanaTtu, ronoBHi Ko-

HTpONepu — KepiBHWKM AenapTtameHTiB (4. 10

cT. 10, u. 6 cT. 11 3akoHy Ykpainu “Ipo Paxy-

HkoBy nanarty” [48]), 3acTynHukn Monosu Haui-

OHarnbHoro 6aHKy YKpaiHu, unenu [NpaBniHHA

Ta iHwWi cnyx6oBui HauioHanbHoro 6aHKy

Ykpainm (4. 1 cT. 65 3akoHy Ykpainu “Ipo Ha-

LioHanbHUn GaHk YkpaiHn” [38]), iH. 3akoH

YkpaiHn “lMpo Hotapiat” [39] (4.4 cT. 3, 4.2

cT. 13) 3abopoHsie nigNPUEMHULTBO HOTapiy-

caM, nomivyHukam Hotapiycis; OekpeT KabiHeTy

MinictpiB YkpaiHn “lMpo BnopsigkyBaHHA Ais-

NbHOCTI cy0’eKTiB NigNPUEMHULLKOT OisiNbHOCTI,

CTBOPEHUX 3a Yy4yacTio JepXaBHUX nignpu-

emcTB” [24] (cT. 5) — KepiBHMKaM, 3aCTyMnHMKaM

KepiBHUKIB OepXXaBHUX NigNPUEMCTB, YCTAHOB i

OopraHisauin, ix CTPYKTYpHUX Migposginis, a Ta-

KOX nocagoBum ocobam AepkaBHUX OpraHis,

opraHiB MicLEeBOro i perioHansHOro camoBpsi-

OyBaHHS TOLLO.

Ocobun, SKMM 3a BUMHEHHS 3I0YMHY CyOO0M
Nnpr3Ha4YeHo NnokapaHHs y BUrMsAAi no3daBneH-
HA NpaBa 3aMaTUCA NEBHOK AIANbHICTIO, He
MOXyTb OyTW 3apeecTpoBaHi Sk NpvBaTHi nig-
npuemui 3 npaBoM 3AINCHEHHS BiAMNOBIQHOIO
BUAY AiSNbHOCTI NPOTAroM CTPOKY, BCTaHOBIe-
Horo BupokoM cyay (cT. 55 KpumiHanbHOro ko-
aekcy Ykpainm [10], 4. 1 cT. 44 3akoHy YKpaiHu
“Mpo oepxaBHy peecTpaLito PUaNYHUX ocid Ta
di3nyHMX ocib — nignpuemuis” [26]).

Bapto 3asHauuTK, WO OKPEMOro 3aKoHY,
AKWIA, 3rigHO 3 4.4 cT. 12, 4. 3 cT. 43 TKY, 3a-
KpinnoBaB Ov nepenik BuAiB AisnbHOCTI, Oe
nigNnpUEMHNLTBO 3abOpPOHEHO, Ha CbOrOAHi
Hemae.

CBobopa sik NepLIOOCHOBa MiANPUEMHMLTBA
NPOSIBNSAETLCA B MPUHUMNAX MigNPUEMHULBKOT
JisnbHOCTI, AKi 3adhikcoBaHi B CT. 44 Kop,eKcyz.

' 3akoH Ykpainu “Ipo 3anobiranHst kopynwii” (nn. “e” n. 1
4. 1 cT. 3) pO3LUMPIOE KOMO OCiO, YNOBHOBaXEHMX Ha BUKO-
HaHHsi DYHKLiA aepxaBu, SKMM 3aBOpPOHEHO 3amMaTucst
NiANPUEMHULBKOIO OiSNbHICTIO, BKIOYAUM A0 HbOTO YMeHiB
HauioHanbHoro areHTcTBa 3 MUTaHb 3anobiraHHs KopymLii.

% Cnig 3a3HaunTV, LU0 MPUHLMNK NIANPUEMHULTBA He
BMYEpPNYOTLCS NULIe nepepaxoBaHumu B cT. 44 [KY. 3a-
cajau NpaBoOBOro perynoBaHHA rocnofapCbKoi, y TOMY Yu-
cni NiANPUEMHNULBKOT, AiANbHOCTI 3akpinneHi B KoHcTutyuii
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[MonoxeHHs Mpo CcaMOCTiVHICTb, cBoboay,
“BifTIbHICTE” MigNpueMUs He cnig TpakTyBaTu
CMpOLLEHO, PO3yMiTK SIK Be3mexHYy, ripLue Toro,
GesnigcTaBHy, cBaBinbHy nosefiHKy. [lignpu-
eMelb He MoXe ByTu BinbHUM Big YMOB PWH-
koBoro rocnogapctsa. Voro Bubip 3aexan 3a-
NeXxunTb Big 06'€KTUBHUX Ta CyO’'€KTUBHUX hak-
TOpiB — 3aKkoHoAaBuMX 3abOpPOH i 0OMeXeHb,
3acobiB AepxaBHOI MATPUMKN | CTUMYIOBaH-
HA PO3BUTKY Ti€l UM iHLWIOI NiANPUEMHULIBKOT -
ANbHOCTI, KOH'IOHKTYPU PUHKY, OINTOBUX SKOC-
Ten camoro nignpuemusi, HagBHOCTI B HbOrO
NeBHMX pecypciB (MaTepianbHUX, rPOLLOBUX, CU-
POBWHHWX, iH(OPMALIHNX, TEXHOSOrMYHMX Ta
iHLLMX) TOLLO.

YactnHa 1 cT1.45 [KY 3akpinnoe npaBo
rpomMagsiH Ta HPUOMYHMX OCIO caMoCTiiHO
obupaTtu opraHisauinHy dopMy MianpUeEMHULT-
Ba 3 TUX, L0 BU3HAYEHI 3aKOHOM".

CeBobopga, caMOCTIMHICTb NignPUEMHULIBKOT
[isnbHOCTI 3abe3nevyeTbcsi HopMamMu Npo ra-
paHTii npaB nignpuemuis (4.3 cT. 18, cT. 20,
47, 4.7 cT1.66, 4.4 cT1.133, cT.147, 4.2
CT. 216, cT. 249 TKY TOLL0), cepen iHWNX Lo-
0o 3abopoHM opraHam AepaBHOi Bnagu, ix
nocagoBnm ocobam nig Yac 34iNCHEHHST HUMK
OEPXXaBHOIO KOHTPOSO HE3aKOHHO BTpy4YaTUCs
Ta nepewkompKath AianbHOCTI  nignpyemMud,
pPO3rofoLyBaT KOMEPLiMHY TaeMHULIO, Lo
cTana OOCTYNHOK B XOAi KOHTPOSMO, a TakoX
OO0 HenpunycTMMOCTI 3aCTOCOBYBaTWM [OMUC-
KpuMiHauinHi 3axogm (cT. 19 IKY, u. 2 cT. 8 3a-
KOHY YkpaiHu “Ipo OCHOBHI 3acaan Aep>KaBHO-
ro Harnsgy (KOHTpornto) y cdepi rocnogapcbkoi
aisnbHocTi” [40]).

IHiLiaTMBHICTb NigNPUEMHULIBKOT QiSiNIbHOCTI.
MignpremeLb cBIJOMO CrnoHykae cebe, iHLWKnX
00 aKTUBHUX i, BUCTYMae 3avvMHaTenem, op-
raHisaaTopoM Ta HaTXHEHHWKOM KOXHOI Cnpasu.
BiH 3aBxgu nepebyBae B MOLIYyKy HOBOrO,
€(EeKTMBHILLOro crnocoby noeaHaHHs BUPOOHK-
4nx pecypcis (ManHa, npadi, ynpaeniHHs). 3a-
BOSIKM BRacHi 3anoB3ATNMBOCTI, Nignpuemnu-
BOCTI, KMITAMBOCTI nignpuemeLb onaHoOBY€E HOBI
cepun GizHecy, 3HaXO4UTb HOBITHI MOXNNBOC-
Ti Ta HanNpsiMKM PO3BUTKY, Hanarogxye nepc-
NEeKTUBHI AinoBi 3B’A3KKW, peanidye Ha MnpakTuui
iHHOBaUNHI igel, BNpoBamKytouM Kpalli MaTepi-
anu, nepegosi TEXHOMOrii, NPOrPeCcUBHI ynpas-
niHcbKi piweHHs. OTxe, nignpMemMHuubKa Ais-
TNBHICTb, 3-NOMiX IHLWUMX O3HaK, — e TBOpYa ak-
TMBHICTb, OpiEHTOBaHa Ha HOBOBBEAEHHS.

CucTemMaTUYHICTb SIK O3HaKa MignpUeMHUL-
TBa CBiAYMTb NPO Te, WO AiSNbHICTb € HE pa-
30BOt0, a BigOYBaETbCSA MOCTINHO, PEryrisipHo.

Ykpainm (cT. 1, 3, 8, 13-16, 18, 41-43, 92 TOLO), iHWNX
crattax [KY (ct. 5-6, 14, 18-19, 43, 216, 377, 380, 407
TOLLO), cneuianbHUX HOPMaTUBHO-NPABOBUX aKTax.

®Ha cborogHi uuHHUM € [lepxaBHuii knacudikaTop
Ykpainn “Knacudikauis opraHisauiiHo-npaBoBunx ¢opmM roc-
nogaptoBaHHs K 002:2004", 3aTBepaeHun Hakasom Lep-
XaBHOrO KOMITETY YKpaiHM 3 MuUTaHb TEXHIYHOrO peryno-
BaHHS Ta CNOXuUBYOI NoniTuky Big 28.05.2004 p. Ne 97 [7].
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YucenbHWI NOKa3HWK CUCTEMATUYHOCTI B 3aKO-
HOOaBCTBI He BCTaHOBMeHWN. Lle ouiHo4Ha Ka-
Teropia — y BUNaaKy BUHMKHEHHS CMoOpy 3 LibOro
npvBO4Y BMCHOBOK Mae Ga3dyBaTUChb Ha aHamisi
KOHKPETHUX OOCTaBMH, L0 BMAMHYN Ha Kifb-
KICTb peanbHUX rocnofapcbkux onepadin.

He MoxHa, sk iHoAi pobnaTe [Hanpuknag: 1,
c. 10; 4, c. 91; 58, c. 54], BUKOPUCTOBYBATU K
KPUTEPIN CUCTEMATMYHOCTI  NIANPUEMHNLBKOI
[isinbHOCTI HopMM CT. 1, 4. 2 cT. 5 HdekpeTty Ka-
GiHeTy MinicTpiB YkpaiHn “lpo nogaTok Ha
npomucen” [43], 3rigHO 3 AKMMW AISMbHICTb €
CUCTEMaTUYHO, KOMKM Mpogax ToBapiB 34iMc-
HIOETBCA MPOTArOM KaneHgapHoro poky Oinb-
we 4votmpbox pasis. llignpuemHuubka Aisnb-
HICTb HE € MPOMMUCIIOM, A0 TOro X Take po3y-
MiHHSI CUCTEMATUYHOCTI AONycTUME nuwie Ans
uinen onogaTtkyBaHHA. [doaamo: 3a3HayeHun
OekpeT yTpaTtB YmHHicTb 01.01.2011 p. i3 BBe-
OeHHAM y fito MogaTkoBoro koaekcy YKpaiHu.

Bakko moroguTmcs i 3 obpaHHAM 3 Lieto Me-
Toto [MonoXeHHs Npo HagaHHs nocnyr 3 diHaH-
COBOrO Mi3uHry topuandHuMmm ocobamm — cy-
6'exTamy rocnofaproBaHHs, Ski 3a CBOIM MpaBso-
B/M CTaTyCOM He € (piHaHCOBMMMK yCTaHOBaMW,
3aTBEPDKEHOrO  po3nopsimpKeHHaAM  [epxaBHol
KOMICIiT 3 perynoBaHHsl pUHKIB DiHAHCOBMX MO-
cnyr Ykpainum Big 22.01.2004 p. Ne 21 (y pegakuii
po3nopsokeHHs Big 24.06.2005 p. Ne 4241) [20],
n. 2.2 KOro BUXOAWTb 3 TOrO, L0 CUCTEMATUY-
He HagaHHA nocnyr 3 gIiHAHCOBOrO Mi3UHTY —
Lue yKnageHHs BMNpPOAOBX KaneHaapHOro pokKy
TpbOX | Ginblue BigNOBIOHUX p,orosopisl. Lis
[MONoOXeHHS NOLUMPIETLCA HA BIOHOCKMHM, LLO
BVMHMKaOTb Yy cdpepi HagaHHs hiHaHcoBMX Mno-
CNyr 3a y4yacTio okpemmx cyb’ekTiB rocnoga-
PIOBAHHS, TOMY BU3HAYEHHS, AKi MICTATbCA B
HbOMY, NPUNHSATHI came Ans UuX cuTyaLin.

Y3arani Oyab-sKuii KinbKiCHUIA NOKa3HUK CU-
CTEMaTUYHOCTI He NOTPIbeH, AK MiOKPeCnoeTb-
ca B niTepaTypi, OCKIifbKA HENPOLAYKTUBHUNA.
MepcnektnBHiwmm, Ha gymky H. O. CaHiaxme-
TOBOI, € “MeTo BUIyYeHHsa" — enidognyHa abo
OJVHMYHA [OiSnNbHICTE HE MOXe BBaXKaTucs
NiANPUEMHULBKOK, B TOM Yac 9K perynsipHa,
npogecinHa, MoCTiNHa AiSSbHICTE € TaKolo.
JopeyHnm BUOAETbCS MOCUIAHHA Ha [OCBIf
dpaHuii, ge ocoba, Wo NpoBagnTb TOProBesb-
Hy orepauilo, BBaXaTUMeTbCs KOMEepPCaHTOM
nuwie Todi, Konv NpoBamXye Ti SIK 3BUYHY, 3BU-
YyariHy NpodeciiHy AiAnbHICTb; Taka GianbHICTb
Mae ByTn Ons KOMepcaHTa rOfOBHOK, HaBiTb
He Byay4yu eanHOO, i He noBMHHA OyTM NoGIX-
Hoto [57, c. 18-19]. AHanoriyHun nigxig cno-
CTepiraeTbCH i B 3aKOHOAABCTBI iHLWKNX 3apybi-
XHUX KpaiH [14, c. 15].

Pu3unkoBicTb nignpMeMHuuTBa Mnondrae B
Hebe3neLwi NOTEHUINHO MOXIMBOI BTpaTN Mai-
Ha, He OTPUMAaHHA 3annaHoBaHOro Joxony,

" L5 nosmuisi, 30Kkpema, BUCMOBNEHa B HaBYarbHOMY
nocibHvky “lNpegnpvHMMaTensckoe npaBo” 3a pepakuieto
O. B. Ctapuesa [23, c. 12].
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nNpubyTKy, WO He 3yMOBMEHO Byab-SKMM Heao-

rnsaom 3 6oky nignpuemus. Y nitepaTypi Bugi-

NSATb 00'€KTUBHI 1 CyO’eKTMBHI dhakTopu (YMH-

HWKW) PU3MKOBOCTI (3MEHLLEHHSI CUPOBUHHUX pe-

cypciB, AeMorpadivHi 3MiHW, TEXHONOTIYHI NOTPS-

CiHHS, iH(PNAUIMHI npoueck, 36inbLieHHs (BBe-

OEHHs1 HOBKX) ODOB’SI3KOBMX MNnaTexis, ocobuc-

TiCHi, mepL 3a BCe, HM3bKi 4inoBi AKOCTI nignpu-

€MLS, NOro NepcoHary Ta KOHTPareHTiB TOLLO).

YCBIiOOMIIOIOYM YMHHUKM HEBU3HAYEHOCTI,
HenepeabayyBaHOCTI B CBOIX MPOrHO3ax, Cy-
6'eKT nignpMemMHMLTBA NONpY BCE CMOAiBaETb-
Cs Ha ycnix, MipKyloun, Wo ragaHvui npnbyTok
nepeBepLUMTb MOXIMBI BTpaTK BiJ BUMALKOBO-
ro 36iry obctaBuH. HeobOxigHicTb MNOCTiHOIO
KOHTPOSto 3a KoMOiHaujieto dhakTopiB BUPOOHUL-
TBa TpMMae MiANPUEMLS B HamnpyXeHOMy CTaHi.
Momy [oBOAWNTLCA AOKMaAaTyi NEBHUX 3yCUIb
ans Toro, wob y MakcuMarbHii Mipi 3aB6audn-
TN pes3ynbTaT¥ rocnodaproBaHHA (He TifbKu
MO3UTMBHI, @ 1 HErATMBHI), BXXUTU MPEBEHTUBHI
3axoaMm LWoAo 36uTkiB, X MiHiMi3auil, yCyHeH-
Hs, iHaKWwe — BpaTn Ha cebe BCi HeCnpUATNUBI
MaWnHOBI HacnigKW.

OTXe, pU3MKOBICTb MNiANPUEMHULTBA O3Ha-
Yae MOKMageHHa Ha nianpuemusa Tdraps ne-
penbayeHHs MMOBIpPHUX HEBUro i 3anobiraHHs
abo NOKPUTTSA BMACHUM KOLLTOM 30UMTKIB, sIKi He
NMOB’sI3aHi 3 NOro BUHHOIO MOBEIHKOLO.

MignpneMHnubka AianbHICTb, OKpiM Aocar-
HEHHSI eKOHOMIYHUX | couiarnbHMX MOKa3HUKIB,
LLIO € METOK BCSIKOI rOCNoAapChKoi AistNbHOCTI,
3a00HO HauineHa Ha ogepKaHHs npubyTky.
3006yTTA OCTaHHBLOrO 3AINCHIOETLCA LUNAXOM
3aJ0BOSIEHHS CyCnifibHMX NOTPed y nNpoaykuii,
poboTax, nocnyrax, ski nignpuemeLb peanisye
3a UiHamu, Lo NepeBuLLyOTb BapTICTb LKX TO-
BapiB. Takum YMHOM, y NiANPUEMHULUTBI Noea-
HylOTbCS NYOMiYHI 1 NpMBaTHI iHTepecw, i ue, B
CBOI 4epry, MOBHOK MIipOK BignoBigae 3a-
BOAHHIO hOPMYBaHHSA COLianbHO OPIEHTOBAHOI
PYHKOBOT EKOHOMIKMU.

IV. BUCHOBKM

PesynbTatn pocnigXeHHsi, BUKNadeHi BuU-
e, € NEBHMM BHECKOM Yy PO3BUTOK TEOpPEeTUY-
HUX MOMOXEeHb MPO MOHATTA NIANPUEMHULIBKOT
(rocnogapcbkoi  KOMepLiHOT) AignbHOCTI, MO-
XyTb OyTW BMKOpUCTaHI Ana noganblumx po3Bi-
OOK Yy LbOMY HayKOBOMY HampsMi M yOOCKOHa-
NEHHs1 HOpMaTMBHUX 3acaz NignpUeEMHULTBA.
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Epwoga C. U. K Bonpocy o npu3Hakax npeanpuvHUMaTenbCKON AeATENbHOCTU: 3aKoHoaaTe-
NbHble U TeopeTUYeCcKne acnekTbl

B cmambe paccmompeHbi npobriembl, Kacarouwuecsi OCHOBHbIX MPU3HaKo8 rpedrnpuHUMamesibckol
dessmenibHocMuU, Ux OOKMPUHAalIbHbIX XapakmepucmuK U seaarnbHbiX ¢hopMynupoeok. lMpoaHanu3su-
po8aHbI MOMI0KEHUS meopuu xo38UCmeeHHo20 npasa u delicmeyoujeeo 3aKkoHodamersbcmea, rpe-
x0e sceeo KoHcmumyuuu YkpauHbl, X0350cmeeHH020 Kodekca YKpauHbl U Opyaux X03sUCmeeHHo-
rnpaesoebix akmos. [NpednoxeHbl Modxodkl M0 yCOBEPUIEHCMBO8AHUK HOPMamMuUBHbIX OCHO8 Npednpu-
HUMamernbcmea Kak coomgemcmayouwul eknad 8 pa3gumue Hay4YHbIX MOfI0XeHUl O NMOHIMuuU rnpeod-
npuHUMamesibCckol (Xo35UcmeeHHOU KOMMepYecKoU) 0essimeibHOCMuU.

Knrodesble cnioea: xo3saicmeeHHasi KomMmepyeckas (npedrnpuHumameribckas) 0essmesibHOCMb,
npusHaku npednpuHuMamesibcmea, 3anpemsl Ha ocywecmereHue rnpednpuHuMamernsckol desime-
JNibHOCMu.

Yershova S. To the Question About Entrepreneurial Activity: Legal and Theoretical Aspects

The article deals with problems concerning the basic features of entrepreneurship, their doctrinal
characteristics and legal formulations.

There were analyzed the definitions of “economic commercial activity” (“entrepreneurial activity”,
“entrepreneurship”), “profit”, “profitability” (“incoming”), “economic efficiency”. The consequence was
made: indicating the purpose of making a profit (its presence or absence) as the main criterion for the
division of economic activity on commercial and non-commercial, Economic Code of Ukraine (ch. 2
Art. 3, Art. 42, ch. 1 Art. 52) does not essentially link the activity with the fact of earning profit — fully,
partly compared to the expected (planned), or not earning it at all. One or other economic activity
cannot be determined as commercial (entrepreneurial) if it does not aim at profit. When in such
direction there will be no concrete income as a result, and even there will be negative result —
damages, these circumstances are not grounds for removing such activity from entrepreneurial and
classifying it as a non-commercial. It will be reasonable to use, so to speak, a teleological approach: if
economic activity is aimed at earning profit, it is commercial (entrepreneurial); when it is real to earn
profit, we can talk about profitability, economic efficiency of this entrepreneurial activity.

In the economic and legal literature there are numerous doctrinal definitions of entrepreneurship,
which often differ greatly. The legal definitions of entrepreneurial activity (ch. 1-2 Art. 3, Art. 42 of
Economic Code of Ukraine) include only the basic, essential features of this activity — the peculiar
established features that reflect the essence and allow to distinguish it from the other types of people
activity, especially from non-commercial. These peculiar features are: independence, initiative,
systematic, risk, focus on profit and at the same time achieving economic and social benefits.

Restrictions and prohibitions on doing entrepreneurial activity are determines exclusively by the
Constitution of Ukraine and the law.

Key words: economic commercial (entrepreneurial) activity, entrepreneurship features, prohibi-
tions to conduct entrepreneurial activity.
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