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3aranbHoOi Teopil NpaBa Ta Aepxasu
HauioHanbHoro yHiBepcutety
«Opecbka topuanyHa akagemis»

EBOJTIOLUIA CNIBBIAHOWEHHA NMPABA | SAKOHY:
PINTOCODPCHLKO-NMPABOBI 3ACAAUN NMPABO3AKOHHOCTI

lNpobriema criggidHOWEHHS npaesa i 3aKOHy € OOHIEK 3 KITHHO8UX Y HOPUOUYHIL Hayui, OCKifbKU
8u3Ha4ae MexXi fiecimuMHOCMI rpasosux HOPM, iXHro 8i0N08IOHICMb 8ULLUM KpumepisMm cripagedriu-
8ocmi, 2yMaHiaMy ma pauioHarbHocmi. Y yeHmpi uiei QUCKYCIii 3HaxoO0umbCsi KOHUEenuis rnpasosa-
KOHHOCMI, 5iKka OXOr/It0€ NMUMaHHs 83aEMO38 93Ky MK MPUPOOHUM | MO3UMUBHUM pasoM, Moparsib-
HO-emuY4YHUMU OCHOB8aMU 3aKkoHoOaecmea ma MexaHismamu 3abe3rneqyeHHs epxoeeHcmea npasa.

Memor 0docnidxeHHs € aHasi3 (binocogCbKO-nMpasosux KOHUenuil criegiOHOWEHHS rpasa
i 3aKOHY 8 icmopuYHIl nepcriekmusi, @ maKkox ixHb020 8riugy Ha cy4acHi npasosi cucmemu. ocsi-
OxeHHS 30ilICHEHO Ha OCHOB8I iCMOPUKO-pagoeo20, KOMapamueHO20 ma HOpMamueHO20 aHarsli3y,
w0 003807s15€ MPOCMEXUMU €800 Paso3akoHHOCMI 8i0 aHMUYHOI ernoxu Ao Cy4YacHUX KOHUer-
uiti npasosoi depxasul.

Y cmammi po3sarsiHymo OCHO8HI emariu po38umky ysi8reHb fpo Criie8iOHOWEHHS rpasa i 3aKOHY.
B anmu4Hul niepiod ¢piocopu peyii ma Pumy chopmyesanu chyHOameHmarbHi KOHYenuii npu-
podHO20 (jus naturale) i mo3umueHo20 (jus positivum) npaea, PO3MeEXY8aHHS MK yHieepcarnbHUMU
npuHyunamu crpaeednueocmi ma KOHKpemHUMU ropududyHUMU ripunucamu depxxasu. Y cepedHbo-
8iyy4i ymeepdusiacs iepapxidyHa cmpykmypa npagosux HopM, de npupodHe i 6oxecmeeHHe rpaso
8U3Haearnucs suwumMu 3a modcbKi 3aKkoHU. Y Hosul Yac KoHuenyis rnpaeoeoi depxxagu mocmyrnoeo
sumicHuna persieiiHo-emu4yHul nidxid Ao 3aKOHY, 3akpinusuiu ideto sepxoeeHcmeaa rpasa 5K 2apaH-
mii cmabinbHocmi ma nepedbadyeaHocmi rpasoeoao pezyrosaHHs. 3006ymkKu KacuyHoI ropu-
OuyHoI OyMKuU ripodosxyroms gidigpasamu 8u3HavasibHy pPofib Yy Cy4acHOMY rpasosomMy OUCKYPCI,
30Kpema 8 rnumaHHsIX Crig8idHOWEHHSI 3aKOHHOCMI, fiIe2imuMHOCMIi ma eepxoeeHcmea rnpasa.

Y cmammi 00800umbCS, WO Npaso3akoHHICMb € KITFHO8UM efleMeHmMoM egheKmueHOI npasosor
cucmemu, wo 3abesnedye 8idnogidHicMeb 3aKoHy hyHOaMeHmarsbHUM rpasosuM fpuHyunam, rnpa-
e8am i ceobo0am ocobu.

Pesyrnbmamu 0ocCniOXeHHS MOXymb 6ymu eukopucmati 07151 no2aubneHHs: PO3yMIiHHS MeXaHi3-
Mig8 rpaso3akOHHOCMI, PO3POOKU echeKmuUBHUX 3aKoHOOasdux cmpameaili ma 800CKOHaIEHHS rpa-
803acmoCOBHOI npakmuku.

Knro4yoei crioea: rpaso, 3aKoH, rpaso3akoHHICMb, MpUpoOHe npaeso, No3umueHe rnpaso, 8epxo-
8eHCMBO ripasa, npasosa Oepxaesa, pPUOUYHa fneaimuMHiCmb, icmopis npaesa, ¢inocois rnpaea,.

Bcryn. [lpobnema cniBBigHOWEHHS npaBa
i 3aKOHY € OHI€I0 3 LIeHTparnbHMX Y OPUONYHIN HayLyi,
OCKifTbKM BM3HA4Ya€ MeXi neriTMMHOCTI MpaBoBKX
HOPM, IXHIO BiANOBIOHICTb BULLMM KpUTepisiM cnpa-
BEOJSIMBOCTI, rTymMaHiaMy Ta paujioHanbHocTi. B topu-
OVNYHIN OOKTPYIHI PO3PI3HEHHA MiXK jus (MpaBom) i lex
(3akoHOM) iCHYE 3 aHTU4YHMX YaciB i Bigobpaxkae
dyHOaMeHTanbHe NUTaHHSA NPo Npupoay npaea: 4u
€ 3aKOH BMPa30M 00'EKTUBHMX NPaBOBUX MPUHLIMNIB,
4n nuwe opMarnbHUM MPUNMCOM, L0 MOXE iCHY-
BaTWN HE3amNEXHO Bi MOparbHKX i IPMPOOHNX 3acag.

YnpogoBsx icTopii npaBoBa Aymka Bupobuna
Pi3Hi KOHUeNLUil CniBBigHOLIEHHS MpaBa i 3aKOoHY.

© Jlnucuk M. A., 2024

B aHTW4Hi Yyacu ydaBreHHA npo npaBo PopMy-
Banncs B Mexax HaTypanicTMyHuMX nigxogis, Ae
3aKOH MaB BiAMOBIAATM YHiBepcanbHUM MNPUHLK-
nam cnpaBefnMBOCTI. Y cepedHbOBIYYi OOMiHY-
Bana iges 60XXeCTBEHHOro Ta NPUPOLHOro 3aKOHY
SIK BULLLOFO HOPMAaTMBHOMO KPUTEPItO, O 0OMexye
noacbke 3akoHogascTBo. B enoxy Hosoro uvacy
npaBo3HaBLi NoYanu po3rnsgaTt 3aKoH K NposiB
CyCnifibHOI  BOMi, OfHaK i3 YiTKUMKU MexXamu,
BCTAHOBMEHMMW MNPUPOAHMM MpaBoM Ta pauio-
HanbHUMKW 3acagjamMu MNPaBOBOrO PeErysitoBaHHS.
MoganbLunin po3BUTOK LieT Anckycii y XX CTONITTi
NPOLEMOHCTPYBAB  MparHeHHs  rapMOHi3yBaTu

269



ISSN 1813-338X. [lep>xaBa Ta perioHu

NO3NUTUBHE MpPaBO i3 3arafbHOMOACLKMMU NpaBo-
BUMW NPUHLMNAMMU, LLO € KIOYOBUMKU Onst 3a6e3-
NeYeHHsa AeMOKPaTMYHOIO NMPaBOMOPSAKY.

MeTa gocnigxeHHs. [laHa cTaTtTda HanpaeneHa
Ha aHania ¢inocodCbKo-NPaBOBMX KOHLEMLIN
CNiBBIAHOLLEHHS MpaBa i 3aKOHY B ICTOPUYHIN Nep-
CMEeKTMBI Ta NPOCTEXUTW IXHIA BMMMB Ha CydacHi
npaBoBi CUCTEMM.

Buknag ocHoBHOro wmarepiany. AHTMYHA
enoxa crana dyHoaMeHTanbHUM eTanom y gop-
MyBaHHIi KOHLEMNUi npaBa i 3aKoHYy, LU0 3rofom
BM3HAYNNIN  PO3BMTOK EBPOMENCbKOI MpPaBoOBOI
Tpaguuii. Came B uewn nepiog Biabynocs koHUen-
TyanbHe pPO3MEXYBaHHS MK NPUPOOHUM npa-
BOM (jus naturale) Ta no3uTMBHUM nNpaBoM (jus
positivum), a TakoX yCBiJOMMEHHS BigMIHHOCTI MixX
YHiBepcarnbH1UMN NpaBOBUMM NPUHLMNAMUN Ta KOH-
KPETHUMM IOPUONYHUMU NPUNMCaMn, yXBaneHnmu
nepxasot. [laBHborpeLbka Ta puMcbKka npaBoBi
Tpaguuii BMpobunu pisHi, NpoTe B3aEMOMNOB’si3aHi
nigxoan A0 ChiBBIAHOLIEHHS MpaBa i 3aKoHY, Lo
3HaYHOK MIPOI0 BMAVMHYMNM Ha NodanblUnn po3BU-
TOK NpaBO3HaBCTBA.

dopmyBaHHSA NpaBoBuX ysBneHb y [OasHin [pe-
uii BigbyBanoca B Mexax HaTypaniCTUYHNX, eTUY-
HUX | couianbHUX TEOPIN, WO po3rnggany npaso
SIK BTifNIEHHS igel cnpaBennmnBOCTi. Y rpeubkin npa-
BOBIN OyMLUi Brneplle 3'sIBUNOCSA KOHUENTyarnbHe
PO3MEXYBaHHA MiX 3akOHOM (Nomos) K nuca-
HOK HOPUAMYHOI HOPMOK i NPUPOOHUM MPaBOM
(nomos physeos) 4k yHiBepcanbHUM MOPSOKOM,
Lo BMNnAMBae 3 npupogm peyen [7]. Ls gudepeH-
uiauia He nuwle 3aknana nigsanuvHKu noganbLlunx
$iNnocoCbKNX AUCKYCIN Wo[0 CYTHOCTI npasa,
a n cnpusina opMYyBaHHIO KPUTUYHOTO CTaBMEHHS
00 3aKoHoAaB4Ool AisnNbHOCTI SK Takoi. Bxe y paH-
HiX eTanax rpeubKoi inocodii Big3Ha4YaeTbCH
PO3yMiHHSI TOrO, O 3aKOHM He € abCONTHUMM,
a 3anexarb Bif CYCMiNbHMX, KyNbTYpHMX Ta Noni-
TUYHUX OOCTaBUH.

Codictn, 3okpema [lpotarop, loprin i [in-
nir, NocTaBUNN Nig CyMHIB abCONIOTHUA Xapak-
TEep 3aKOHIB i HaromowyBanu Ha iXHiA 3MiHHOCTI
3anexHo Big cycninbHMx ymoB. BoHu Bnepue
0o06r'pyHTYBanu iget No3UTMBHOIO 3aKOHY (NOMOS
thesis), nigkpecnowun, WO 3aKOH € MPOAYKTOM
CyCNiflbHOro OroBOPY, a He BiYHOK 1 HE3MIHHOM
icTHO. Takui nigxig 3anovaTkyBaB OWUCKYCItO
OO0 CNiBBIAHOLLIEHHSA NPUPOLHOrO i NO3UTUBHOIO
npaea, sika TpuBana Yy nofarnbLUOMy PO3BUTKY
npasoBoi gymkun. CodpicT po3rnsggany 3aKkoHu
SK LUTYYHI KOHCTPYKLIT, WO MOXYTb 3MiHOBaTUCA
nig BMMAVMBOM CYCMINbHOrO PO3BUTKY, M NigKpec-
nioBasnu, WO nNpaBo He iCHye no3a CyCniflbHO

270

yrogoto. Lle npn3seno 4o hopmMyBaHHSA KOHLEenuji
penaTuBi3aMy B Npasi, WO cynepeyuna igel yHisep-
carnbHOCTI MOpasnbHUX Ta NPaBoOBUX NPUHLMNIB [5].

Cokpar i NnaToH 3anepevyBanu pensTUBICT-
CbKUI nigxig codoicTiB i HaronowyBanM Ha TOMmY,
LLIO 3aKOHM MatoTb BIiAMOBIAATM BULLMM Moparnb-
HUM npuHuMnam. lnatoH y cBoin npaui «Oep-
xaBa» (IV cT. go H.e.) po3rnsgaB 3akoH (NOMoOs)
AK  IHCTPyYMeHT  peanisauii  crnpasegnmBoCTi
(dikaiosyne), gkuin mae OyTn He nuwe dopmarb-
HOIO OPUAMYHOID HOPMOK, @ N BUPAXKEHHSAM ifge-
anbHOro nopsgky. BiH BBaXas, WO MO3UTUBHWIA
3aKOH MOBUHEH siIKoMora binblue HabnwkaTucsa o
inel cnpaBeonMBOCTI, dKa ICHYE He3anexHo Bif
noAckKkNX yaBneHb. Y TpaktaTi «3akoHu» [na-
TOH OKpECe MOAENb AepXaBK, Ae 3aKkoHo4aBYa
cuctema Mae 6ytv nobygoBaHa Ha MOpanbHUX ige-
anax, a 3akoHW MOBUHHI BianoBigaTy 06 €EKTUBHUM
npuHuunam gobpa. LleHTpanbHOW BYEHOK TE30H
lMnaTtoHa € nepekoHaHHSs, WO 3aKOHW nuLe Toai
€ NeriTMMHNUMK, KON BOHW BiAMNOBiAA0Tb BULLOMY
nopsiaKy, BCTAHOBMEHOMY He N0AbMW, a CamMolo
npupoaoto um suLLoto igeeto [11].

Apictotenb y «[llonitnui» Ta «Hikomaxosin
etuui» (IV cT. oo H.e.) 34iicHUB Ginbl pauioHa-
nisoBaHW aHani3 npaea i 3akoHy. BiH 4iTko po3-
MeXOoBYyBaB jus naturale (npupogHe npaeo) AK YHi-
BepcanbHUI NOPAOOK, O BUMNMMBAE 3 NIOLCLKOI
npupoaun, Ta jus positivum (no3mMTnBHE NpaBo) K
CUCTEMY HOPUONYHMX HOPM, BCTAHOBIIEHNX Y NEB-
HOMY cycninbCTBi. Ha gymKky ApicToTens, 3aKoHU
NMOBMHHI BigNoBigaTM npuUHUMNAM MPUPOLHOI
cnpaBensIMBOCTI, OAHAK y NpoLecCi IXHbOro 3acTo-
CyBaHHs cnif BpaxoByBaTu cneundiky couianb-
HOro YCTPOK KOHKpEeTHOI gepxasu. BiH Bu3Ha-
BaB, LLIO 3aKOH MOXe 3MiHBaTUCH, NMpoTe Len
npouec mae 0yTn cnpsaMoBaHUn Ha HabNMXKEeHHS
NO3UTMBHMUX HOPM [0 YHiBepcanbHUX NPUHLKNIB
cnpaBeanmBocTi [2]. ApicToTenb 3aknaB OCHOBM
ANS noganbLlioi po3pobKn OOKTPUHM CMiBBIAHO-
LLEHHSA MPUPOOHOro i MO3UTMBHOIO NpaBa y pUM-
CbKil MpaBoBi Tpaguuii, a TakoX OKpecnus
OCHOBHi HanpsiMM PO3BUTKY Teopil Aep>XaBHOro
yrnpasniHHS.

PumMmcbke npaBo cTano OCHOBOW Anst hopmy-
BaHHS KITACUYHUX YSIBNEHb NPO MPaBO3aKOHHICTb,
BEPXOBEHCTBO Mpaga i posfib 3aKOHY B CyCMifIbHOMY
XnTTi. Ha BigMiHy Big rpeubKkoi NpaBoBOi Tpaau-
Lii, 4e akueHT pobuBcs Ha hinocodCbkux 0brpyH-
TyBaHHAX CNpaBenfMBOCTI, PUMCbKa HPUANYHA
AyMKa BMpobuna npakTU4HO OpieHTOBaHy Mogesb
cniBBigHOLWEHHA NpaBa i 3akoHy. Came puMCbKa
npaBoBa CUCTEMa BMnepLle CTBOpuUna CTPYKTYpoO-
BaHy KOHLIEMLiO HOPUAMYHUX HOPM, sika 3abeane-
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yyBana nepenbadvyBaHiCTb i NOCMiIAOBHICTb NPaBoO-
3aCTOCyBaHHS.

Y puMCbKi NpaBoBin cucTeMi chopmMyBarocs
YiTKe pO3MeEXYBaHHA MixX jus (NpaBoM) Ta lex (3ako-
HoMm). Jus oxonnoBano Oinbll LUMPOKUIA CMEKTP
NpaBoBMX HOPM, LLO BKMYanyM He nuwle nucaHe
3aKOHO4ABCTBO, a 1 NpaBOBi 3BUYAI, PiLLEHHA Cya-
[iB Ta NPUHUMNM cnpaBeaiMBocCTi. Lex, HaToMiCTb,
O3Hayano KOHKPETHI HOPMAaTWUBHI aKkTW, yxBa-
neHi 3akoHogaB4uMmMu opraHamu [8, c.5]. Pumchki
HOPUCTU pO3rNsagany 3akoH sk dhopmarbHe Bupa-
XEeHHS npaBa, NpoTe HaronoLlyBanu, WO He KOXeH
3aKOH € cnpaBegnuMBMM, SIKWO BiH CynepeynTb
NPUPOSHNM MPUHLMUNAM.

LnuepoH (I cT. oo H.e.), oguH i3 HamBuaaTHI-
LWMX PUMCBKMX MUCNUTENiB, y cBoin npaui «[1po
3akoHn» (De legibus) ctBepgxyBaB, WO npaBo
€ BIYHMM i HE3MiHHMM, TOAi SK 3aKOHU MOXYTb
3MIHIOBaTMCS 3anexHo Big Boni npasutensa abo
cycninectBa. BiH nigkpecrnioBaBs, WO CrpaBXHE
npaBo I'PYHTYETbCS HA PO3yMi Ta NPUPOLHIV crnpa-
BEOJIMBOCTI, ToAi SIK popMarnbHi 3aKOHW MOBUHHI
BignoBigdaTM UMM YHiBepcanbHUM MNpUHUUNAM
[1]. Pumceki topuctu knacudHoro nepiogy (law,
Mayno, ¥YnbniaH) 3Ha4HOK MiIpO0 PO3BUHYIN KOH-
Lenuito NpaBo3aKOHHOCTI, pPO3rMNagatyn 3aKoH SK
3acib perynoBaHHA CycninbHUX BIOHOCKH, LLO Mae
r'pyHTyBaTUCA Ha MpuHUuUnax aequitas (cnpaseg-
nmBocTi) Ta bona fides (qo6pocosicHocTi). YnbniaH
BM3Ha4yaB npaBo SK «ars boni et aequi» (Mucte-
uTBO gobpa i cnpaBeanMBOCTI), HAronoLyK4n Ha
TOMy, WO Oyab-SKMiA 3aKOH MOBMHEH BignosigaTn
UUM yHiBepcanbHUM npuHumnam [9, c. 9].

AHTWYHI  KOHUenNuii cniBBiQHOWEHHS MpaBa
i 3aKOHY 3aKkranu OCHOBMW AN noganbLioro pos-
BUTKY MpaBoBOI Hayku. [laBHborpeLbki ginocodu
chopmynoBany yHAaMeEHTarnbHi ysiBIEHHS npo
npupoaHe i No3nTMBHE NpaBo, a PUMCHKiI IOPUCTU
po3pobuNN YiTKy CMUCTEMY NPABOBUX KaTeropiw,
Lo 36epernu akTyanbHICTb Y Cy4aCHOMY MpaBo3-
HaBcTBi. lgel NnaTtoHa, ApictoTens Ta LiMuepoHa
CcTanu OCHOBOW Afs NOAanbLUIOro PO3BUTKY OOK-
TPVHM NPUPOAHOIO NpaBa B CepeaHbOBIYHIN | HOBO-
YacHi“ npaBoBiv Aymui. BogHovac pMMcbka KOH-
uenuis BepxoBEHCTBA Npaea Hag hopmMarnbHUMU
3akoHamu GesnocepenHbO BMfMHYNa Ha CTaHOB-
NEHHS CyYacHUX NpaBoOBUX CUCTEM. Taknum YMHOM,
aHTU4Ha enoxa He nvwe cpopmyBana yHaameH-
TanbHi NpaBoOBi NPUHLMNAX, a 1 CTBOpUNA iHTENekK-
TyanbHy 6a3y And CydacHWUX OWUCKYCIA NPO MeXi
AepXXaBHOro BTPyYaHHS!, CNpaBeanmBiCTb 3aKOHIB
Ta posib NPaBO3aKOHHOCTI Y CYCNifIbHOMY >KUTTI.

CepeaHboBivYs  cTano nepiogoM  rmmnbokmnx
TpaHcdopmaLin y npasoBid OyMui, WO Cnpuyu-

HUNK nepernag CrniBBiAHOLLEHHA npaBa i 3aKOHY
B KOHTEKCTi penirinHmMx, NoniTU4HUX Ta couianb-
HUX 3MiH. OCHOBHUM YMHHUKOM PO3BUTKY MpaBo-
BOI AYMKM LbOro 4acy Oyna iHTerpauia penirin-
HUX ySBMEHb Y NPaBOBi KOHLUENLIT, Wo 3yMOBUIIO
YTBEPAXXEHHA OOMIHAHTHOI poni GOXeCTBEHHOro
i MPUPOAHOro MpaBa sk BULLOIO KpUTEpilo crpa-
BEANMBOCTI, SKOMY MOBMHHI NigNOpsAKOBYBaTUCS
No3nTUBHI 3akoHU. BogHouac po3BuTok doeogans-
HUX BIOHOCUH Ta 3POCTaHHA poni MOHapXiYHOI
Bnaau cnpusis opMyBaHHIO MPaBOBUX KOHLLENLN,
LLIO BM3Ha4Yanu Mexi Bnagu npaes1tens Ta ii oome-
XEHHs1 3aKOHOM. BaxnuBe 3HayeHHs y CTaHOB-
NeHHi cepeHbOBIYHUX YSIBMEHb NPO NpaBo i 3aKoH
Mano KaHOHiYHe npaBo, L0 BUCTYNano OOHWUM i3
OCHOBHUX PErynsaTOpPiB CYyCNiflbHOMO XUTTS B €BPO-
NencbKnx KpaiHax.

OpHieto 3 KknYOBUX OCOOnMBOCTEN cepea-
HbOBIYHOI MpPaBoOBOi Tpaauuii Oyno 3akpinneHHs
iepapxiyHOi CTPYKTypu npaBa, B SAKiA MOACbKe
3akoHogascTBO (lex humana) poarngganocs sk
nignopsigkoBaHe ©OoxectBeHHoMy (lex divina)
i npupogHomy npasy (lex naturalis). Taka cuctema
ysiBNeHb HarnoBHile 6yna cpopmynboBaHa y npa-
UAX cepedHbOBIYHUX GOrocnosiB i NpaBo3HaBL,B,
3okpema dommu AKBIHCbKOro. Y CBOEMY TpakTtaTi
Summa Theologiae BiH po3pobMB KOHUEMLi0
GaraTopiBHEBOI CTPYKTYpPU 3aKOHY, A€ MO3UTMBHE
3aKOHO4ABCTBO MOBMHHO BifMoOBigaTW 3arafbHUM
npyHUMNam NpUpoAaHoro i 60xecTBEHHOro npaea.
BiH Haronowysas, L0 MOACLKMIA 3aKOH € NeriTu-
MHUM NULLIE TOAi, KONMW BiH HE cynepedynTb Npu-
pOAHMM HOpMaMm cnpaBeanunBoCTi, agxe 6yab-
SKUI 3aKOH, SIKNI CynepevnTb NPMpPoLHOMY Npasy,
BTpayae cBot0 060B’A3KOBICTb | HE Mae MopanbHOI
cunu [10].

KaHOHi4YHe npaBo cTano OAHWUM i3 TFONOBHUX
oxepen npaBoBoi  OoKTpuHM  CepenHboBivyS.
BoHO marno 3Ha4yHuiA BMAUB He N1LIEe Ha LIEPKOBHI,
a " Ha CBITCbKi NPaBOBi CUCTEMMU, OCKINbKMN BU3Ha-
Basno BEPXOBEHCTBO MOparbHUX i penirinHnX HoOpM
Hag [OepXaBHUMM 3akoHod4aBCTBOM. KaHOHiuHe
npaBO pO3rNaganocd sk cuctema npasun, Lo
I'PYHTYETBLCA Ha BOXECTBEHHOMY 3aKOHi Ta Crnyrye
perynaTtopom He nuwie LIEPKOBHUX, a W BaraTbox
acnekTiB CyCnifIbHOro XUTTSA, BKITHOYAKOYN CiIMENHI,
cnagkoBi Ta mMawnHoBi BigHocuHU. Y Xl cToniTTi
3Ha4YHMI BHECOK Y PO3BUTOK Li€i NpaBoBOI Tpa-
avdii 3pobus MpauiaH, gkun y ceoemy Decretum
Gratiani 3gincHnB cuctemaTuaaLito  KaHOHIYHMX
HOPM i 3anNPOMNOHYBaB IXHI IHTEPNPETAL,it0 3 TOYKM
30py CniBBIAHOLUEHHS MPUPOAHOro, OOXecTBEH-
HOro i nioacbkoro 3akoHogascTea [3]. KaHOHiYHe
npaBo 3aKpinNumo YsBMAEHHA NpoO Te, WO npasu-
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Tenb He MOXe BuAaBaTW 3aKOHW, AKi cynepedatb
NPUPOAHIN crpaBeAnMBOCTI, a BCi MOro pilleHHs
MatoTb Mignaratv MopanbHOMY OLiHIOBAHHIO.

deopanbHa cuctema, LWo AOMiHyBana B cepea-
HbOBIYHI €Bponi, TakoX Mana 3Ha4yHuA BMSIMB
Ha PO3BUTOK ysiBNEHb NPO MpaBo i 3akoH. Ha Bia-
MiHY Bif aHTUYHMX NPaBOBUX TpaguUin, y SAKUX
3aKOH po3rnsgaBcs SK YHiBepcanbHe perynto-
BaHHS CyCMifbHUX BIOHOCKH, (heoganbHe npaso
I'PyHTYBanocs Ha cucTemi AOroBipHMX 3000B’S-
3aHb MK Bacanamu i ceHbhopamu. BignosigHo,
3aKOHM HabyBanum perioHanbHOro0 Ta KacTOBOrO
XapakTepy, OCKiNIbKM KOXXeH CTaH MaB CBOI MpuBi-
nei Ta obOB’A3KM, AKi 3akKpinnoBanucs B Npaeo-
BMX 3BMYasix abo nucaHux xapTigax. 3HayHy ponb
y ¢OpMyBaHHi CepeaHbOBIYHOIO MNpPaBoONoOPAaKY
BiZirpaBano 3BuMyaeBe Npaso, Lo iCHyBano napa-
nenbHOo 3 NMcaHMM 3aKoHO4aBCTBOM. BoHO Big3Ha-
Yyanocs cTabinbHICTI0, NOCTYNOBICTIO 3MiH i LUNPO-
KMM BU3HaHHSAM Y CyCMinbCTBi, WO 3abe3neyysano
Noro egeKTUBHICTb Y MNPaBOBOMY PEryrtoBaHHi.
BogHovac 3BuMuyaeBe npaBO BWKOHYBano (YHK-
Lito 0OMEXeHHSA CBaBINbHUX pilleHb NpaBuTENIB,
OCKifNbKM BCTaHOBIOBAIO TpaauUinHi HOPMU, SKi
BM3HaBanmcss OOOB’sI3KOBUMM AN BCIX USEHIB
cycninbCcTBa.

Baxnueum etanom y po3BUTKY CepefHbOBiY-
HOI KOHLenuil cniBBigHOLEHHS MpaBa i 3aKoHy
CTano 3aKpinneHHs NPUHLUNY 0BMEXEHHA MOHap-
woi Bnagn 3akoHoMm. OgHMM i3 meplimx npaBo-
BUX [OKYMEHTIB, WO ¢opManbHO MpOronocms
Len npuHumn, ctana Benvka xapTis BOrnbHOCTEN
1215 poky. BoHa BnepLue BCcTaHOBWMA, LLO KOPOrb
NiANoOpsaKOBYETLCA 3aKOHY | HE Mae npaea cBa-
BifTbHO 3MiHIOBaTK NpaBoBi HOpMK 6e3 3roau nNpea-
CTaBHULbKMX oOpraHis. Benuka xaptia 3akpinuna
iget, Wo npaeBuTeni 3000B’si3aHi  AoTpuMMyBa-
TUCA 3aranibHONPUNHATUX NMPaABOBMX HOPM, a IXHi
PiLLEHHS MOXYTb OYyTW BM3HaHI HEMPaABOMIPHMUMMU,
SKLWO BOHW cyrnepeyatb BCTAHOBIEHOMY MNpaBo-
nopsagky. Llen npuHUmMn ctaB BaXnUBOK nepeay-
MOBOK 7151 pOPMYyBaHHSA KOHUenNUii "npaBniHHA
3akoHy" (rule of law), wWo oTpMmana noganbLunii
PO3BUTOK Y paHHbOMOZAEPHIN €Bponi.

CepenHbOoBIYHI KOHLIENLiT MpaBa i 3aKOHY TakoxX
Bigirpanu 3HayHy ponb Yy pPO3BUTKY MpPaBOBOI
HayKW, OCKifIbKM cnpusnyu oopMyBaHHIO igel npo
MEXi MpaBOTBOPYOI AisNbHOCTI aepxasu. Ha Bia-
MiHY Bij aHTUYHNX YABMEHb, LLO PO3rnsaanm 3akoH
SIK BUpPaXXEHHs1 BONi AepXaBHOI Bnagw, cepepn-
HbOBiYHA MpaBOBa OyMKa BMCYHYyNa KOHLEMLito,
3rigHO 3 FKOK 3aKOHM MatloTb BignosigaT Moparnb-
HUM Ta MNPUPOAHMM MpuHUMMaM, a IXHs neritu-
MHICTb BM3HAYaeTbCs He nule npoueaypHUMU
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acnektamu, a 1 BigNOBIAHICTIO BULLMM NPaBoOBUM
KpuTepiam. Y CepeaHboBiydi 6yno 3aknageHo
OCHOBY ANA NOAanbLIOro pO3BUTKY KOHLENLiT BEp-
XOBEHCTBa Mpaga, sika OTpumana HOBWI iMMynbC
y nepiog Hosoro yacy.

Po3BUTOK cepeaHbOBIYHMX MPaBOBUX KOHLEMN-
Ui cnpusiB NOCTYroBoMYy (OOPMYBaHHIO €BpPO-
Nencbkoi NpaBoBOI Tpaguuii, WO rpyHTyBanacs
Ha MOEAHAHHI PEenirinHMX, 3BMYaEBUX i MO3UTUB-
HUX NpaBOBUX HOpPM. Y Ueln nepiog Oynu 3akna-
AEHi BaXNMBi MPUHLMNM MPaBOBOI AepXXaBHOCTI,
30Kpema iges, Wo npaBoBa cMcTeMa NOBUHHA Bia-
noBigatn 3aranbHOMPUNHATUM MOpanbHUM CTaH-
AapTtam, a npaBuTeni He MOXYTb BUAABaTU 3aKOHN,
Lo cynepedvaTtb ycTarieHuM NpaBOBMM 3acagawm.
BogHouac came y CepegHbOBiYYi posnodanacs
cuctemaTmsalis npaea, WO cTana OCHOBOK Ang
PO3BUTKY Cy4acHUX npaBoBux cuctem [12].

OTxXe, cepeOHbOBIYHI KOHUenNUii cniBBigHO-
LIEeHHA npaBa i 3aKoHy 3akpinunu nNpuHUMN nig-
nopsiaKyBaHHA OEpXaBHOI BNaau npasy, BU3Ha-
YU POSb NPUPOJHOIO | GOXXECTBEHHOIO Npaea sik
BULLIOrO KPUTEPIO NErTUMHOCTI 3aKOHIB, a TakOX
3aknanu nepegymoBu [Onsi PO3BUTKY MPaBOBMX
OOKTPVH, WO CTanM OCHOBOK AN nodanbLuoro
CTaHOBMNEHHA npaBoBuX AepxasB. Came y uen
nepiog 6yno ccopmMynboBaHO KIHOYOBI igei npo
OOMeXeHHs1 MOHapLUOi Brnagn npaBoMm, HeoOXxia-
HICTb BIAMNOBIAHOCTI 3aKOHIB 3arasfibHUM NPUHLN-
nam crnpaBeasIMBOCTI Ta NPaBOBUIN 3axXMUCT 0cobu-
CTMX npaB i cBobOA, WO 3rogoM CTanyM OCHOBOH
O5s1 PO3BUTKY NPaBO3aKOHHOCTI Y paHHbOMOAEp-
Hin €sponi.

HoBuin yac ctaB nepiogoM [OKOPIHHUX 3MiH
y NpaBoBii AyMLUi, WO CAPUSNY NePeOCMUCIIEHHIO
ChiBBIOHOLLEHHSA MpaBa i 3akoHy. AKWOo B cepen-
HbOBIYHUIM Mepiog AoMiHyBana iges nignopsaky-
BaHHS 3aKOHOA4ABCTBA NPUPOAHOMY Ta BOXECTBEH-
HOMY MnpaBy, TO B enoxy HoBoro 4acy noctynoBso
YTBEPIKYETLCA KOHUEMLis npaBoOBOI [AepXasu,
Lo nepenbayae BEpPXOBEHCTBO 3aKOHY SIK rapaH-
Tii nNpaBoBoi cTabinbHOCTi. POpMYyBaHHA HOBMX
dinocodCcbKo-NpaBoBMX AOKTPMH Oyno 3ymMoB-
fnieHe po3BUTKOM ifer CyCnifibHOro A0roBopy, Teo-
pii NPUPOAHNX NpaB JIOAMHU, pauioHaniCTUYHOro
nigxony OO OepXXaBHOro YCTPOK Ta ysBMEHb Npo
noain Brnaau sk MexaHiamy obMmeXeHHs npaBuTe-
niB y IXHbOMY HOPMOTBOPYOMY CBaBini.

OpHUM i3 KNHOYOBKX acnekTiB MPaBOBOI AYMKU
HoBoro yacy ctano yTBepaXeHHs igei, Lo 3aKoH
He € abContTHMM BUPaXXEHHSAM Bnagun npaBuTens,
a Mae€ BignoBigaTtu 3aranbHUM NpUHLMNaM npaeo-
nopsaaky, Wwo 3abe3nevyoTb cTabinbHICTL | Nnepea-
GauyBaHiCTb MpaBoBOro peryntoBaHHsA. Lle cnpu-



Cepis: MpaBo, 2024 p., Ne 3 (85)

S0 NOCTYNOBOMY Nepexoay Bif KOHLEeNUii 3aKkoHy
K iMNepaTMBHOIO MNPUNUCY OO0 MOro PO3yMiHHA
K 3acoly peanizauii dyHaoameHTanbHMX mnpa-
BOBMX NpuHUMniB. Biatak, y uen nepioq BUHUKaE
notpeba y BU3HAYEHHI MeXaHi3MiB, siki 6 YHEMOX-
NVBNIOBAnNM CBaBiNlbHE BUKOPUCTAHHS 3aKOHO4aB-
4oi Bragu, Wo 3HanLwno BigobpaxeHHs B Teopisix
NPUPOAHOro Mpaea, igesax KOHCTUTYLioHanismy
Ta KOHLUEMNUii NpaBOBOI Aep’KaBu.

OpgHieto 3 HaMBNNMBOBILIMX TEOPi  LbOro
nepiogy crana KoOHUeNuis npupooHUX npas
noanHn, gka dopmMysanacsa nig BNIMBOM COL-
anbHUX Ta nonitnyHmx 3miH XVII-XVIII ctoniTe.
LleHTpanbHe micue B Ui AOKTPUHI nociganu npadi
[xoHa Jlokka, aKknin po3rnsigaB NpaBo sk CUCTEMY
HOPM, WO BWUNMBAKTb 3 MPUPOLHOrO CTaHy
NOANHN Ta BU3HAYaloTb MEXi AepXaBHOro BTPY-
yaHHs. JIoKK BigCcTOOBAB igeto, WO 3aKOHW NOBUHHI
BigNOBiAaTU NpPUPOAHMM MpaBaM, a JAepXaBHa
Bnagja He Moxe iX nopyllysaTn 6e3 neriTmMmHoi
nigcraesun. BiH chopmynioBaB KOHLENLiO Cycninb-
HOrO JOroBOpY, 3rigHO 3 SKOKW AepXaBHa Bnaja
Ma€e BUKOHYBaTK (OYHKLtO rapaHTa npas i ceobog,
a He OyTU [xepernom HeOoOMEXEeHOro npumycy.
Woro nornaau 3aknanv oCHOBM AN PO3BUTKY T€O-
pii KOHCTUTYUOHaNI3My, O B NoganbLIOMy cTana
OLHUM i3 KINOYOBMX ENEMEHTIB NPaBOBOI Aep>KaBu
[13].

3Ha4YHUN BHECOK Yy OpMYBaHHA KOHUenUil
npaBoBoi AepxaBu 3pobus Lapne-J1yi ae MoHTe-
CK'e, KM y cBOIN Npaui «IMpo Ayx 3akoHiB» (1748)
po3pobuB Teopito noginy eBnagu. BiH Haromowy-
BaB, WO e(eKTMBHe (YHKLIOHYBaHHSA MpaBorno-
pPAOKY MOXNMBE fvLle 3a YMOBM PO3MEXYBaHHS
3aKoHO4AaB4Y0Il, BMKOHABYOI Ta CyaoBOiI Bnagu, Lo
YHEMOXIMBIIOE Y3ypnaLito BNagm B pyKax 0OgHOro
cyb’ekta. 3a MoHTecK'e, 3aKOHU MakTb OyTU He
nuLLe YiTKUMU 11 000B’A3KOBUMK AS1K BCiX, a 1 Big-
nosigaTn npuHUMNamM crnpaBeanuBOCTI Ta PO3yM-
HocTi. Moro igei ctanun ocHoBO Ans noganbLioro
PO3BUTKY €BPOMENCHLKOrO  KOHCTUTYLiOHasi3My,
3aKriaBLUM MPUHLMNOBI 3acaan NpaBoBOi AepKaBu
[14].

loel npaBoBOI AepKaBHOCTI OTpUManu nogarb-
wnn  pos3suToK y npausx KaHn->Kaka Pycco,
SKUA 'y CBOIM KoHLenuii 3aranbHoi Boni (volonté
générale) HaronowyBaB Ha TOMY, LIO 3aKOH Mae
OyTU BUPaXKEHHSIM KONEKTUBHOI BOSi Hapody, a He
IHCTPYMEeHTOM npasnsyoi enitu. Pycco posrnsaas
3aKOHOOABCTBO K MeXaHi3M BCTaHOBEHHA piB-
HOCTi Ta CnpaBeAnuBOCTI, WO Ba3dyeTbecs Ha igei
couianbHOro KOHTpakTy. BiH BBaxaB, O 3aKOHMU
MOXYTb OyTU NErTUMHUMM NULLE TOAi, KON BOHU
npurumMmalroTbCa  BIiAMOBIOHO [0 3aranbHOl  BOfi

Ta cnpusTb 3aranbHoMy 6nary. Moro Teopis
Mana 3Ha4yHWiA BNNUB Ha (POpMyBaHHS AeMOKpa-
TUYHMX NPaBOBMX CUCTEM i KOHLEeNUii HapogHoro
cyBepeHiTeTy [4].

KrtoyoBy ponb y po3BUTKY KOHLENUii npaBoBoi
AepXxaBu BigirpaB Knacu4yHUA HiMeUbKUi igea-
niam, 3okpema ginocodckki igei Immanyina KaHta
Ta [eopra Binbrenbma lerensa. KanT posrnsgas
NpaBoBY AEPXaBY sIK iIHCTUTYLHO, WO 3abe3nevye
cBoboay, piBHICTb i NpaBoBY BM3HAYEHICTb. BiH
HaronowlyBaB, WO 3aKOHW MOBWHHI BignoBsigaTu
NPUHLUMMNY aBTOHOMIT OcobucTocTi, a npaBoBa
cucteMa Mae 6yTm nobygoBaHa Ha MoparibHUX
i pauioHanbHMX 3acagax. Y cBoOixX npausix BiH cdop-
MyrntoBaB koHuenuito Rechtsstaat, wo nepegbavae
BEPXOBEHCTBO Npasa, MoAin Bnaau Ta puandHi
rapaHTil npaB i cBo6og noanHu [6].

lerenb, y CBOIO Yepry, po3rnsagas Aepxasy SK
BULLYY dpOpMY MOpanbHOro NopsiaKy, B ki NpaBo
€ TOMOBHUM PEerynsaTopoM CyCnifibHUX BiHOCUH.
Ha BigmiHy Big KaHTa, BiH BBaxaB, O 3aKOHU
€ HeoOXigHMM IHCTPYMEHTOM peanisauii 3aransHoi
BOMi, a NpaBOBa AepxaBa € pe3yribratoM iCTopuy-
HOTO PO3BUTKY CycninbCcTea. Moro KoHLenuis npa-
BOBOI Aep>kaBu 6asyBanacs Ha igei B3aeMo3B’s13Ky
MiX iHOMBIQyanbHOK CBOOOAOK Ta Oep)KaBHUM
peryrnoBaHHAM, LLO CNpUANo oopMyBaHHIO cyvac-
HUX NPaBOBUX CUCTEM.

Po3BuTOK KOHLENLiT NpaBoBoi Aepxasun y HoBui
Yyac Npu3BiB 4O MOCTYMNOBOrO YTBEPIKEHHS MPUH-
LMy BEPXOBEHCTBA 3aKOHY, LLIO CTano OCHOBHUM
KpuTEpieM NEeriTMMHOCTI AepxXaBHoi Bnagu. 3mil-
HEHHS1 Teopi NpPaBOBOI AEPXaBHOCTI CRNpUANO
¢OpMyBaHHIO CUCTEMU KOHCTUTYLINHOIO npaga,
fika BCTaAHOBMIOBAria 4iTki MeXi 3akoHoaaB4ol
Ta BUKOHABYOI Bnaau, LLO 3HaNLLSO CBOE Bigobpa-
XEeHHs Y KOHCTUTYUiHMX akTax XVII-XIX cToniTs.
3okpema, KoHctutyuia CLUA 1787 poky 3akpinuna
NPUHUUN BEPXOBEHCTBA npasa i noginy Braaw,
a ®paHuy3bka geknapauis npas NMognHN i rpoma-
AaHvHa 1789 poky npororiocuna igeto npasoBoOl
PIBHOCTI Ta HEMOPYLUHOCTI NPUPOLHUX NpaB.

BucHoBku. EBontouia cniBBigHOLIEHHA npaBa
i 3aKOHy CBigYMTb NPO MOCTYMNOBMK Nepexig Bifg
TPaKTyBaHHA 3aKOHy siKk BMpasy Bofi nNpaBuTens
abo penirinHOro NPUMNMCy A0 MOro PO3yMiHHS siK
3acoby 3abe3neyeHHs npaBoONopsadKy i 3axucTy
npas NIOANHW.

AHTMYHa npaBoBa Tpaguuis 3aknana OCHOBU
PO3MEXYBaHHS MiXX MPUPOAHMM i NO3UTUBHUM Npa-
BOM, LU0 3HAWLLIO NOAanbLUNN PO3BUTOK Y PUM-
CbKOMY MpaBi, e 3aKOH crnpurMaBca sK dhopma-
nisoBaHu BMpa3 MNpuUHUMUMIB CnpaBenfMBOCTI.
Y cepenHbOoBIYYi CNiBBIQHOLIEHHS NpaBa i 3aKOHY
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BU3Ha4Yanocsa nepeBaxHo penirinHumn Ta d¢eo-
AanbHUMWU HOpPMaMK, LLO 3aKpinumo igel Bepxo-
BEHCTBA MOpanbHUX MPUHUMMIB HaZ NHOOCHKMMU
3akoHamu. @PopmyBaHHS NPaBOBOI  AepkaBu
y HoBui yac cnpuano 3akpinfeHHo NpUuHUUNIB
BEPXOBEHCTBA Mpaea, Nodiny Bnagu Ta lopuand-
HUX rapaHTin npas FO4NHW.

Taknm YMHOM, ICTOPUYHUIA PO3BUTOK KOHLENL,T
NPaBO3aKOHHOCTI AEeMOHCTPYE, WO NeriTUMHICTb
3aKOHYy 3anexuTb Big WMOro BigNOBIAHOCTI (pyH-
AaMeHTanbHMM MNpuvHUMNaMm npaea, a npaBOBUiA
nopsiaoK € ePekTMBHUM fnuvLle 3a yMOBU OOTpu-
MaHHs1 6anaHcy Mk BnNaaok, 3akoHOM | cB060A0H
ocoou.
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Lysyk M. A. The problem of the relationship between law and statute: a legal and
philosophical perspective

The relationship between law and statute is one of the key issues in legal science, as it defines
the boundaries of the legitimacy of legal norms and their compliance with higher criteria of justice,
humanism, and rationality. At the core of this discussion lies the concept of legality and legitimacy,
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which encompasses the interrelation between natural and positive law, the moral and ethical
foundations of legislation, and the mechanisms ensuring the rule of law.

The aim of this study is to analyze the philosophical and legal concepts of the relationship between
law and statute in a historical perspective, as well as their influence on modern legal systems. The
research is based on historical-legal, comparative, and normative analysis, allowing for a systematic
examination of the evolution of legality and legitimacy from antiquity to contemporary theories
of the rule of law.

The article explores the major stages inthe development of ideas about the relationship between law
and statute. In antiquity, Greek and Roman philosophers developed fundamental concepts of natural
(jus naturale) and positive (jus positivum) law, distinguishing between universal principles of justice
and specific legal prescriptions enacted by the state. In the Middle Ages, a hierarchical structure
of legal norms was established, where natural and divine law were recognized as superior to human-
made laws. In the modern era, the concept of the rule of law gradually replaced the religious-ethical
approach to law, solidifying the idea of legal supremacy as a guarantee of stability and predictability
in legal regulation. The achievements of classical legal thought continue to play a decisive role in
contemporary legal discourse, particularly regarding the relationship between legality, legitimacy,
and the rule of law.

The study argues that legality and legitimacy are key elements of an effective legal system,
ensuring that statutory law aligns with fundamental legal principles, human rights, and individual
freedoms.

The research findings may contribute to a deeper understanding of the mechanisms of legality
and legitimacy, the development of effective legislative strategies, and the improvement of law
enforcement practices.

Key words: law, legal act, legitimacy, natural law, positive law, rule of law, legal state, legal
legitimacy, history of law, philosophy of law.
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