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ALTERNATIVE WAYS FOR THE RESOLUTION
OF THE DISPUTES ABOUT CHILDREN:
UKRAINIAN AND FOREIGN EXPERIENCE

Research article is devoted to the study of domestic and foreign experience in the implementation
of non-jurisdictional means of resolving family conflicts on children. In the context of the study, it is
about the types of out-of-court settlement of the disputes on children, which include, in particular,
self-defense of children’s rights, mediation and its varieties, as well as techniques and technologies
of mediation procedures. Additional opportunities are considered that provide such means for
resolving the legal situation at the pre-trial, procedural and post-trial stages without escalation
of conflicts in personal relationships, which negatively affect children. It is emphasized that court
decisions in the field of family law often do not give the desired effect (are not enforced for years
and eventually become obsolete) precisely because of the lack of additional procedures aimed
at the establishement of communication and the necessary consensus-building between the parties.
Unfortunately, there is no profile law in Ukraine today, which should regulate all important aspects
and conditions of alternative ways for the resolution of the disputes about children, but the legislation
of our country as well as a number of rules can be the basis of its practical application.

It is stated that, at present, alternative dispute resolution for children is an extremely common
mechanism in the legal systems of different states; each of them offers its own legislative regulation
of the procedures for its implementation. Their importance has stimulated the development
of international cooperation in this area, which has resulted in the development of a number
of documents setting international standards for such procedures. At the same time, it is noted that
there is a relatively small spread of non-jurisdictional means of resolving family conflicts involving
children in Ukraine. In our opinion, the full implementation of non-jurisdictional means of resolving
family conflicts in Ukraine is hampered by the lack of a proper legal basis for their effective functioning
(for example, a law regulating mediation activities has not yet been adopted), subjective factor related
to the personal characteristics of the parties, undeveloped legal culture in society, etc. At the same
time, such measures have become widespread in the advanced countries of the world and are in
accordance with Article 124 of the Constitution of Ukraine.

Key words: non-jurisdictional means of resolving family conflicts, mediation, self-defense
of children’s rights, family dispute, techniques and technologies of mediation procedures.

Formulation of the issue. In this paper we will ~ dition and interests of the child. Thus parental
focus on the impact of family conflict on the con-  divorce is one of the most difficult situations for
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a child, which can leave a deep mark in the child’s
soul and negatively affect his future. In such cases,
parents and other family members usually go to
the law for the protection of their rights. As you
know, the socio-cultural code of justice is the state
itself. The role of the main subject in the judiciary
is obviously assigned to the state, and the indi-
vidual usually has the role of the object of power
influence over him. At the same time, it should be
recognized that prolonged (sometimes up to sev-
eral years) court proceedings do not have the best
effect on the fate of children. For example, lawyers
tend to focus too much on the legal rights of their
clients when dealing with child custody and place-
ment issues, and pay very little attention to clari-
fying parents’ current responsibilities. In addition,
in modern law enforcement practice, many cases
where due to the length of the trial, the issues with
which the lawsuits are filed, lose their relevance,
and the parties suffer from significant material
and moral damage and time [1, p. 119]. Even in
the case of a long-awaited decision of the parties,
its implementation is also delayed for years, and for
the most part is not implemented at all. Therefore,
it seems important to find alternative, out-of-court
ways to resolve disputes against children, which
determines the topic of our study [2, p. 51].

Analysis of recent researches and publica-
tions. Different aspects of the research have been
already studied in works of domestic and foreign
authors: L.O.Andriievska, V.I. Borysova, Yu.V. Cher-
niak, S.V. Diachenko, L.V. Krasytska, N. Kylynnyk,
N. Mazaraki, Z.V. Romovska, |.L. Serdechna,
S. Tokarieva, |.V. Zhylinkova. However, sev-
eral issues still need in-depth investigation for
the improvement of home legislation and imple-
mentation of alternative ways for the resolution
of the disputes about children into social practice.

The aim of paper is to analyse such alterna-
tive, out-of-court ways to resolve disputes against
children as mediation, self-defence and related to
them procedures as well as to study the perspec-
tives of their implementation.

Body of research. Presentation of Main
Article 55 of the Constitution of Ukraine states that
everyone has the right to protect their rights in any
manner not prohibited by law [3].

In the context of our study, we are talking pri-
marily about this type of out-of-court settlement
of disputes against children as mediation and its
types, as the classic negotiations and arbitration
in this category of cases are impractical. The legal
status of mediation as a public good and a social
service has led to the development in societ-

ies of appropriate techniques and technologies
for the application of mediation procedures. The
most common of these are: actual mediation,
negotiations, participatory procedures, mini-hear-
ings, simplified jury trial, independent assessment
of facts, preliminary neutral assessment, ombuds-
man, med-arb with parallel involvement of parallel
parties, plenary med-arb, med-arb with additional
caveat, arb-med, private court and some others.

Mediation (in the literature there are different
opinions about the origin of the concept of “media-
tion”: from the Latin “mediatio” — to mediate, “med-
iare” — to be a mediator; from the Greek “medos” —
neutral, independent) negotiations of the parties
with the participation of a third party — a mediator,
who, providing general guidance to the procedure,
helps the parties to establish communication with
each other and reach the most effective agree-
ments on disputes, but isn’t authorized to resolve
disputes. Mediation as a certain procedure is char-
acterized by the following features: the presence
of a neutral third party — a mediator who facilitates
communication between the parties; dispute reso-
lution and development of the agreement directly
by the parties, not by the mediator; lack of strict
legal regulation of procedure, adversarial proceed-
ings and binding decision; the presence of a medi-
ation agreement and, as a rule, the impossibility
of coercion [4, p. 101].

Family conflict often takes the form of a dispute
when the spouses turn to jurisdictional or non-ju-
risdictional means to resolve it. In these cases,
family mediation is again one of the most effective
options for resolving the dispute. In particular, it
can be used in such categories of disputes as:

— disputes regarding the determination
and fulfilment of alimony obligations of spouses,
parents and children, including the determination
or amount of alimony;

— disputes over divorce;

— disputes concerning the maintenance
of the spouses and other property relations
of the spouses, parents and children, other family
members;

— disputes regarding the determination
of the child’s place of residence and / or the partici-
pation of each parent in the maintenance and
upbringing of the child;

— disputes concerning the division of property
of spouses, former spouses, persons who were in
a de facto marital relationship;

— disputes over the organization of contact
of children with their grandparents or other rela-
tives;
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— disputes over paternity.

Nowadays, mediation is an extremely com-
mon mechanism in legal systems of different
states. Each of them has its own legal regula-
tion of mediation procedures and approaches to
understanding and practical application of these
tools. However, the importance of mediation has
also stimulated the development of international
cooperation in this area. The result of such coop-
eration has been the development of a number
of documents that set international standards for
mediation procedures.

The purpose of mediation is to discuss, under-
stand and process a complex conflict (problem)
situation to optimal recovery. There should be
a discussion in the discussion of different views,
opinions, often incompatible, about the events
themselves or options for overcoming a difficult
situation. The result of successful mediation is
a concrete agreement reached during the dis-
cussion. Decisions made during mediation can
be enshrined in the agreement only if each
of the parties of the conflict (dispute) recognizes
them [5, p. 206].

The main prerequisites for mediation are:
the desire of the parties for a peaceful settlement
of the conflict (dispute) and the voluntary partici-
pation of them in the mediation procedure. By join-
ing forces to resolve the problem, instead of per-
ceiving the opponent as an enemy, the parties
of the conflict can count on reaching agreements
that provide for mutual agreement — consensus
(cooperation). Having reached a consensus,
the parties to the conflict make a decision that
allows them to constructively build further relation-
ships and joint activities.

A mediator is a specially trained person who
assists the parties to a conflict (dispute) in its
settlement through mediation and does not have
the authority to make a decision on the merits
of the conflict (dispute). A mediator is an inde-
pendent, neutral and impartial person who helps
the parties of a conflict (dispute) to establish com-
munication, negotiate and reach an agreement
on the ways to resolve the conflict and conclude
an appropriate agreement. Mediator training.
Anyone can become a mediator under the con-
ditions of successful special training. In Ukraine,
most mediators, as a rule, have higher educa-
tion (psychological, pedagogical, legal, medical,
etc.) and have got an additionally received spe-
cial training. Until recently, 40 hours of theoreti-
cal and practical training in basic mediator skills
was considered sufficient to begin mediation prac-
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tice (this is the model of mediator training typi-
cal of the United States). But the 25-year history
of training mediators in Ukraine and generalizing
the practice of their work has proved that it is
impossible to acquire the full range of competen-
cies of a mediator in such a short time. To date,
the mediation community of Ukraine in the course
of work on relevant bills, ethical principles of medi-
ators and standards of training of mediators has
agreed on the need [5, p. 158-160].

If we talk about international standards, it should
be noted that they are divided into two main types
depending on the source of their consolidation:

a) imperative: those enshrined in international
legal instruments that are binding on the states
that have acceded to them;

b) dispositive: those enshrined in interna-
tional instruments of so-called “soft law” (English
soft law), but do not have binding legal force
and the application of which depends on the dis-
cretion and will of the subjects of legal relations.

The vast majority of documents defining inter-
national mediation standards are dispositive.
There is no a multilateral international treaty that
establishes appropriate mediation standards that
are binding on the states parties to such a treaty.
Most of them are enshrined in the decisions of bod-
ies and organizations that belong to the United
Nations (UN) system.

Unfortunately, there is no profile law in Ukraine
today, which should regulate all important aspects
and conditions of mediation, but the legislation
of our country as well as a number of rules can
be the basis of its practical application. At the end
of 2015 several drafts of the Law on Mediation
have been registered in the Verkhovna Rada
of Ukraine. On July 5, 2019, the Verkhovna Rada
registered Act of the Law No 10425 “On Activities
in the Field of Mediation”. This bill suggested to
settle the definition terms, principles of mediation
and the procedure for its conduct both pre-trial
and out-of-court settlement dispute, mediator sta-
tus, procedures for acquiring the right to media-
tion, training requirements and responsibilities
mediators [6].

The most powerful organizations established
in the period 2015-2019 are the non-govern-
mental organizations: “Lviv Mediation Center”,
which annually holds the Lviv Mediation Forum,
“League of Mediators of Ukraine”, which provides
a volunteer project on family mediation in differ-
ent areas of Kyiv, “Association of Family Mediators
of Ukraine”, which makes efforts to form standards
of training and practice of family mediation.



Cepis: MpaBo, 2021 p., Ne 2 (72)

Alternative ways to resolve disputes over
children also include self-defense enshrined in
Ukrainian law. Self-defense of the rights of par-
ents, children, family members, relatives sci-
entists consider their activities without seeking
help from jurisdictions and officials, in case
of violation of their family rights or the existence
of a real threat of such violation, by taking legal
and / or factual actions, which are not prohibited
by law and do not contradict the moral principles
of society and are aimed at stopping the viola-
tion of family rights, suppressing the violation
of family rights, restoration of violated fam-
ily rights. The person himself has the right to
choose the appropriate form of protection of his
violated rights.

The Civil Code of Ukraine defines self-defense
as the use of countermeasures that should not be
prohibited by law and do not contradict the moral
principles of society [6].

In family law, the term “self-defense” is used
only in conjunction with the definition of rights
and responsibilities of a person who due to cer-
tain features, legal grounds cannot independently
protect their rights or apply for such protection to
an authorized entity or court [7].

Serdechna I|.L. suggests two ways to exer-
cise the right to self-defense by other relatives in
the UK:

a) the right of other relatives and family mem-
bers to self-defense of their subjective right;

b) the right of other family members and rela-
tives to self-defense of another person’s right.

According to Art. 258, 259, 261 of the Family
Code of Ukraine the law actually defines the right
of the grandfather, the grandmother, brothers,
sisters, the stepfather, the stepmother, the actual
tutor on self-protection of the rights of the child.
However, it does not mention the possibility
of exercising the right to self-defense of one’s right
to the child, such as the right to education, com-
munication, etc. by taking appropriate actions that
are not prohibited by law and do not contradict
the moral principles of society [7; 9].

We agree with the opinion of I.L. Serdechna
that the ways of self-protection of personal
non-property rights of other members and rela-
tives of a factual nature, which are aimed at pro-
tecting violated rights of children or their own
rights without recourse to jurisdictions to protect
the violated right.

In the same study of |.L. Serdechna as an exam-
ple of self-defense of their rights is the right
of the grandfather to approach the grandson on

the street and talk to him, call, visit the child in
school or other institution, etc. [8, p. 124].

Given the imperfections of traditional means
of resolving disputes, in Ukrainian society there
is an objective need for new ways to protect their
interests. The most expedient of them is the intro-
duction of mediation — an alternative way of resolv-
ing disputes on a voluntary basis with the assis-
tance of a neutral mediator, who directs the parties
to make mutually beneficial decisions [5, p. 208].

Disputes between parents and children that can-
not be resolved in court also should be mentioned
in the study. In particular, these are the so-called
intergenerational conflicts, when different value
systems of the older and younger generations
of the family collide. Despite the fact that they flare
up between close people, the connection between
which is natural, they can lead to a complete rup-
ture of relations between members of the same
family. Judgments resolve the legal situation, but
do not always end the personal conflict. In such
cases, mediation focuses on the development
of mutually acceptable ways to enforce a court
decision without further escalating tensions in per-
sonal relationships. Decisions made in mediation
must take into account the special needs of each
family. Family mediation allows to consider legal
issues in a broader perspective of the daily life
of the parties to the conflict.

Conclusions. Introduction of mediation
and other alternative ways for the resolution
of the disputes about children into Ukrainian civil
process is currently hampered by a number of prob-
lems, namely: low legal culture of the population,
without which it is impossible to carry out reforms
to introduce certain legal institution; low level
of trust in this services related to the lack of public
understanding of the benefits of alternative meth-
odologies for dispute resolution; the desire of one
of the parties to satisfy only it's own interests, not
wanting to compromise; the position of the society
that appeal to the court is the only way to resolve
the dispute; lack of legal basis and others.
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AnekceeBa O. B., Jlenetr C. M. AnbTepHaTUBHI WNAXM BUPiLLEHHA cnopiB WoAo Aiten:
YKpaiHCbKUW i 3apyb6ixHUIM aocBif

Cmamms npucesiyeHa 8UBHYEHHIO 8iMYU3HAHO20 U IHO3eMHO20 00C8i0y w000 8rpPo8adXeHHs
HerpucOUKYitiHUX 3acobie supiweHHs ciMelHuX KOHGITikmie, wo cmocytombcs dimed. Y KoHmekcmi
oocrnidxeHHs1 idembCs npo eudu Mo3acydoeoz20 8uUpiweHHs criopie w000 dOimel, 00 SKUX,
30KpeMa, Hanexame camo3axucm ripae dumuHu, mediauiss ma ii pi3Ho8udU, a MaKOX PO MEeXHIKU
U mexHonoeii 3acmocysaHHs mediayitiHux npouedyp. Poskpusarombcsi 000amKosi MOXu8ocmi, sKi
3abesnedytomb maki 3acobu 051 eUpileHHs opUOUYHOI cumyauii Ha ocydosomy, npouecyanbHOMY
ma niicrisicydoeomy emanax 6e3 eckanauiii KOHikmie y ocobucmux 8iOHOCUHax, W0 He2amueHo
rno3Hayarombcsi Ha 0imsx. HazonoweHo Ha momy, w0 cydosi pilueHHs1 8 UapuHi cimelHo20 npasa
yacmo He Oatomb baxaHo20 egekmy (He BUKOHYOMbCS poKamu i epewmi-pewm cmaromb
HeakmyrnbHUMU) came Yyepes 8idcymHicmb d00amKogux npoyedyp, CrpsMoB8aHUX Ha Hara200XXeHHS
KOMyHikau,ii i docsieHeHHs1 HeobXxiOHO20 KOHCEHCYCY Mix cmopoHamu. KoHcmamoegaHo, W0 Hamerep
8 YKpaiHi He icHye rpoghinibHo20 3aKOHy, SKUU MOBUHEH pezyrnosamu 8ci eaxruei acriekmu
ma ymosu 0515 arnlbmepHamugHUX WIsSiXie 8UpPIilUeHHS cyrnepedvok w000 dimed, ane 3aKOHO0a8Cmeo
Hawoi KpaiHu, 30pieHmoeaHe Ha MiXXHapOOHY MPakmMuKy, HU3Ka HOPMamueHUX akmig yueirlbHO20
ma cimeliH020 KOOEKCi8 MOXYMmb CmMaHo8UMU OCHO8Y 01151 iX 3aCmOCy8aHHS.

HocnidxeHo, wo anbmepHamugHi Wsxu eupiweHHs criopie wodo dimel € Had3zeudalHo
NOWUPEHUM MeXaHi3MOM y npagosux cucmemax pisHux 0epxas, KOXHa 3 SKUX IPOIMOHYE eracHe
3aKoHoOague pezynrogaHHs1 rpouedyp Uoe2o iMrneMeHmysaHHs. IX eaxrnueicmb cmumyrntosana
p0O38UMOK MiXXHapoOHO20 criiepobimHuuymea 8 yili 2arny3i, pe3ynbmamomM K020 cmarna po3pobka
HU3KU oKyMeHmig, WO 8CmMaHOoe/Mooms ceimosi cmaHdapmu makux ripoyedyp. BodHoyac 3asHadyeHo
PO MOPIBHSIHO HEe3HaYHe MOWUPEHHS HetopUCOUKUitHUX 3acobie 8UpilleHHSs ciMelHUX KOHgrikmis,
wo cmocyromscsl Oimel 8 YkpaiHi. Ha 3aeadi no8HOUIHHOMY yripo8adXeHHI HerpUCOUKUIUHUX
3acobis sUpIWEHHs1 CiMeUHUX KOHrikmig 8 YkKpaiHi, Ha Hawy OyMKY, Ccmosmb 8i0CymHicmb
HarnexHoi rpaeoeoi 6a3u 051 ix eghekmueHo20 hyHKUIOHYy8aHHS (Harnpuknad, doci He npuliHsImo
3aKoHy, Akul 6u peeymnrogas disnbHicmb y ceepi mediauii), cyb’ekmusHuUl ¢hakmop, rnoe’ssaHull
i3 ocobucmicHUMU xapakmepucmuKkaMu CImMOpIH, HepO38UHeHa rpasosa Kyrbmypa 8 Cycriflbecmei
ma iH. Pa3om 3 mum maki 3axo0u exe 0agHo cmariu Hegid’eMHOK YaCmUHOK OPUBUYHOI MpakmuKu
rnepedosux Kpaix ceimy U € cyaonocHumu cmammi 124 KoHecmumyuii YkpaiHu.

Knro4voBi cnoBa: HeopucOuKuiliHi 3acobu eupilleHHs CciMelHUX KoHgnikmie, mediauis,
camozaxucm rpae OumuHuU, CiMeUHUU cnip, MexHiku i mexHosnoaii 3acmocysaHHsi MediauyiliHux

npouedyp.
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